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| Memoranda: 


TOUCHING THE 


Pretended Self-Accu 


Canonical Purgation. 


Together with ſome NOT ES abouttbe making 
of ſome New, and alteration and explanation of 
ſome Old, LAWS, 


All mo# humbly ſabmitted to the conſideration of this 
PARLIAMENT, 


—_— 


By EDw. Laxe, Philo-Monarcho-phil.. 


fuſtitia Reip. Baſis. 


Ce ns 


LONDON, 
Printed for R. Royſton, Bookſeller: to: the Kings moſt 
. Excellent Majelty, at the Angel in /vy-Zane, 1662. 


— 


WILLIAM, 


To the Right Honourable. 


EARL of STRAF FORD, 


Viſcount Wentworth, Baron Wentworth 
of Wentworth Woodhouſe , Newmarch , 
Overſley and Rabye, 


Kught of the moſt Flonourable Order of the 
GARTER. 

Eo 7 LORD, 

a1 Uch hath been the power of Cu- 
GY tom for many Ages, that the 
3 LA Auchors not onely of juſt Vo- 
EIASH lumes , but of ſmall Treatiſe, 
too, have ever been delirous (I know not 
whether I may ſay, Ambitious) to dedicate 
them to ſome perſon of eminent quality and 
condition, as it were Clients to their Pa- 
trons, for che protecting and crediting them, 
Hereby the Authors have oftentimes gained 
their deſires, and the Patrons ( eſpecially 


when the excellency of ſuch Books did de- 
A2 ſer- - 


The Epiſtle Dedicatory, 
ſervedly acquire it) addition of honour and 
fame, and allo propagated the continuance 
thereof to all poſterity. - Numerous inftan- 
ces hereof might be given, but Mecenas may 
be inftar omnium ; which name of a Noble- 
man hath in a manner monopolized all 
noble Patrons, as Patron a«l' itt. 

My Lord, I am far from having any ſuch 
opinion of this ſmall Treatiſe, (indeed nor 
deſerving that name, being in great part but 
an epitomized Collection, and thereſt brief 
Memoranda's or Notes, rather to excite others 
to proceed upon that Subject, then to reſt 
on this :) though if by this, or any other 
A& of mine, any acceſle of Honour could 
accrue to your Lordſhip, I hold my ſelf 
juſtly obliged humbly to preſent and ten- 
der ir. Bur, my Lord, the full ſcope of my 
intention in this Model is, to the beſt of 
my Judgment, (which I alwayes ſubmit to 
becter) and of my kill and power, to con- 
tribute ſomerhing tending to the further 
happineſſe and continuance of Truth and 
Peace, with Juſtice and Honour, in this Church 
and State, now by Gods bleſsing (ro whom 
be all Honour and Praile) ex poſt-liminio, as 
It were, freed from Slavery and Tyranni- 
cal 
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The Epiſtle Dedicatory. 
cal Oppreſsion, and reſtored to a capacity 
of their priſtine Beauty and. Splendour, by 
the moſt happy Reſtauration of our moſt 
Gracious SOVERAIGN, whom God pre- 
ſerve : This, I am lure, (as my Heart 
prompts me to ſpeak) is my lole intention, 
which aymes onely at the advancement of 
the Publick Good, and is not tainted with 
any drachm of private Intereſt. And, my 
Lord, knowing you do Patrizare that molt 
honoured Father of yours, (whoſe Memo- 
ry muſt never periſh, whole Loſfle this 
Church and State have too adly felt, but 

uis talia fando, &xc.) and that I may lay as 

Tertullian ( de Reſurreftione carnis ) ayes of 
the Phenix raiſed out of the aſhes of his dead 
Sire, Alter idem. Juſtitiz & Honors cultor ſince- 
rus maxime, as hewas; that emboldens me 
tro defire your Lordfhips leave to prefix 
your Name, that this may be as an Acce/« 

ory to follow its deſired Principal : And 
knowing you to be ſuch, I cannot but (as 
all, that know you as well as I, I am con- 
fident do) wiſh for the common good, that 
your Lordſhip were put i ſtatum merendi, 

1nto the fphere.of your proper Activity, that 


the Publick might reap the beneft chere- 
| of. 


The Epiſtle, &c. 
of, and that your Talent might be no lon- 
ger (as it was whileſt Rebellious Uſurpa- 
tion cauſed it, and did obicem ponere ; now 
removed) wraptup ina Napkin, nor your 
Candle hid under a Buſhel : So wiſhes, 
lo prayes, 


MY LORD, 


Your Lordſhips 


Weſtminſter 11. 
Novemb, 1661. 
| much bounden and 
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woſt humble Servant, 
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Tothe READER: 


Ome account may perhaps be expetied to be given 

of this (mall endeavour, touching the paſſing that 

Ah of clearing the doubt towching Coercive Power 
in Canſes Ecclefiaftical, wherein i that Provilo that 
forbids all Eccleſtaſticall Judges to tender or admi- 
niſter an Oath to any perſon Ex Of ficis or otherwile , 
or Purgation, whereby any perſon may coaleſle or ac- 
cuſe himſelf, ſo as to make him or her liable to cea- 
ſure or puniſhment. There were not 4 few perſons, un- 
friends at leaſt ts the Diſcipline of the Church of Eng- 
land, that inſulted mach (4s s tonched hereafter) and 
clamoured of the oppreſſion of the Eccleſiaſtical Courts, 
that hath been (ſay they) «ll the time befare the paſſing of 
that Att, that took away that Oath : It mas ſuitable to their 
interel to call that oppreſſion. When Brutus had murdered 
Czar, he called him Tyrant; Ita enim appellari Czſa- 
rem fatoejus expediebat, ſaith Velleius Paterculus, 
Hiſtor, lib, a, From the time of paſing that AF, till 
within theſe few dayes, 1 expeited from abler pens ſome 
Vindication of the proceedings of Ecclefiafticall Courts, 4s 
touching [wch Oath and Canonical Purgation, aud the 
lawful andexpedient uſe thereof before that AF ; but none 
that I hear of attempting it : 1 looked upon the cauſe 45 4 
DaerelitF, took it up, and though (by the late iniquity of the 
times) I being too much ſeverall wayes unfurniſhed for 
ſuch «Work , yet, if but to give ſome [atisfatFion to indif- 
ferem men, and to wipe away at leaſt in part cauſeleſs ca- 
lumny, and to ftir up others to « further proſecution hereof, 
I concetved I might adventure upon this little Modell or 
Plat-form, and perhaps more fitly at this time then ans- 
ther, 


To the Reader, 
ther, till a more complete StrufFure may bt raiſed wpon this 
ſubjett, if mare be needful , biing (0 learnedly and fully 
handled, eſpecially by DofFor Coſens ſom:tim:s Dean of 
the Arches, and that Late glory of our Chw ch Door An- 
drewes, late Lord Biſbop of Wincheſter. That 1 ſhould 
eſcape from objetFions and cenſures tov, Icau ſcarce ſup- 
poſe, upon ſuch 4 SubjelF as this us, ingrateful to ſuch men 
45 are hzeredes ex afle,to the ancient oppoſers of it ,and are 
inveighers againſt it ; and thoſe that executed it, quos l#- 
ſerint, odertnr, alwayes excepting the Members of both 


Houſes of Parliam:ut out of that number. Some too per- . 


haps may diſlike my Dedication of it (though no At more 
free then that)as not to ſome of my own profeſsion,or rather 
rs my own moſt Learned and Piows Dioceſan,the Reverend 
Father in God, Dofor Robert Sanderſon Lord Biſhop of 
Lincoln ; having relation to him by Office of Truſt : 
To him and them 1 ſbonld rather have made my adareſſe 
then Dedication, and have herein conſulted with them had 
time and convenience ſerved before Thad attempted thi, 
and not carry Owles to Arhens, go about to give infirut#i- 
on to them, from whom 1 ſhould rather have received it, 
But as to that mo## Noble Perſon,to whom this i inſcribed, 
thewugh according to his Birth and Education, his motion 
hath alwayes been in an higher Orbe and ——_— of 
affaires of greater moment,more —_— enabling him 
19 ſerve bis King and Country: But(they by bring ſomewhat 
wore particularly concerned in a great part of the fubjet 
matter hereof) 1h:refore by ſome. may be ſuppaſed par- 
tiall and ans 1 Ar Tet eveu.in the ſubjeti matter of theſe 
Memoranda he i not wnver ſed, if not more particularly ; 
get as comprebended in that. generality of Learning and 
' Knowledge, whereto he hath from hu. younger . yeares been 
habituzted 10, at the feet of [nch a States-maan, as was hu 


moſt 
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To the Reader, , 


moſt accompliſhed Father, and ſuch Inſtruttors as he by 
his eſpecial and moſt diſcerning choice. appointed him 
and all this perfeiFed up by moſt advantagions acquiſut- 
on by travel and reſidence in forraign parts , amongſt 
thoſe who are juſtly ranked in the number of the moſt Civil, 
Learned, and Wiſe in Europe, and ſo conſequently in the 
Univerſe; and ſo need not mint or others inſtruftion here- 
in more then others, not profeſſed Lawyers. But all that 6 
compriſed in this Model, both in the Memoranda's and 
the Notes, ſomewhat grounded upon ſome yeares expert- 
ence I have had, and tending,as before,at leaſt in my well- 
meaning opinion to the publick good ſolely | s þ moſt 
humbly offered to conſideration, if by thoſe in Authority 
it be thought fit. He s, I conceive, wyery fit to further and 
advance this, both in conſideration of his abilities, and his 
being impowred as others of his noble rank and quality in 
the Supreme Fudicatory of this Kingdom _ hu own 
Genime and propenſity, willing and deſiroms 10 effet# any 
thing ayming that way, 4s ry Ana be expetied from the 
Son of ſuch a Father, and Husband of ſuch a wife, his moſs 
noble and moſt vertuous Lady,(a pair in reſpett of the mu- 
tual parity of their moſt intenſe conjugal affettion, and pa- 
rentizing love to Loyalty, Fuſtice and Hononr, hereditary 
wertues Lewing in their wveines from their moſt Noble Loy- 
ally, Gloriouſly Atting and Suffering Parents ;, not eaſuly 
parallel d) and herer I have oy much Dedicated this 
to him, as ſwpplicated his effettual adminicular hand hereto, 
Upon the whole matter as touching my ſelf, this Modell, 

4s alſo, if not more eſpecially the Notes ſubjoyn'd ;, 1 ha- 
wving had no ſmall ſhare of Sufferings in the time of exile- 
ment of Monarch and Monarchy, and ſo conſequently of 
joy and gladneſs in the happy Reſtanration of both; in my 
due gratitude and obligation, both by tie of natural = 

4 pl 


To the Reader. 
and of God and Mans Laws, have maat it part of my fludy 


to endeavonr to contribute my well-meaning mite to the 
publick good, and the prevention of ſuch miſeries for the 
future, as too lately we have had too ſad experience of , In- 
ſtances might be given of many that have publiſh:d their 
endeavours heretofore to ſuch publick ends, which have not 
proved ineffetFual, and more eſpecially Mr. Spencer touch- 
ing the State of Ireland in Quten Elizabeths time, If in 
any meaſure never ſo remote, they may any whit help to at- 
tain to that end they aime at ;, I ſhall be glad of it, and with 
that trut candour ſwbmiſſively offering them, alwayes pro- 
teſting as I now do, that if there be any thing herein, con- 
trary to Gods word direttly or indiredtly, or to His Maje- 
ſties Prerogative, or the known Laws of the Land, Eccle- 
ftaſtital or Temporal, or the politick Government either in 
Church or State, or which may g:ve juſt offence : 1 do here- 
by abſolutely retraf# it, as no wayes by me intended or 
thought of, wiſhing this ſmall taſte may ftir up others 
(more able) to make a further and better progreſs in ths 
kind. 
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Anno 13. CAROL II. Regs, 


An AR for explanation of a Clauſe contained in an 
AR of Parliament made in the ſeventeenth year of 
the late King Charles, entituled, An AGF for repeal of 
4 branch of a Statute primo Elizabethz, concerning 


Commiſſioners for Cauſes Eccleſiaſtical, 


\ Vmg in an Ac of Pail:ament made in the ſeven- 
V tenth year cf the late King Charles, entituled, An 
A& for repeal of a branch of a Scatuce, primo Elizaberhz, con - 
cerning Cemmilhoners for Cauſes Ecclefialtical ; it is 
(amorgtk otherthings) enacted, That no Archbiſhop, 15iſhop, 
no2 Uicar General, noz any Chancelloz, noz Commiſſary of 
any Archbiſhop, Biſhop, oz Wicar Geueral, noz any Dzainai y 
whatſoever, noz auy other Dpicitual oz Tccleſtaffical Judge, 
Officer, 02 Pinilker of Juſtice, noz any other perſon az pecſons 
whatſoever, exerciſing Dpicitual 02 Cecleſiaſtical Power, 
Aathozity oz Juriſdiction, by any Gz2ant, Licenſe oz Commiſ- 
ſion of the Kings Pajeſty, h's Yeirs oz Duccefſo23, oz by any 
Power oz Auth2zity derived from the King, his Beirs oz Duc- 
cefſ02s, 02 otherwiſe, ſhall from and after the firſt day of Au- 
guſt, (which then ſhall be in the year of our Lozd God, One 
thauſad ſix handzed foz y one) awa:d, impaſe oz inflict any 
Poin, Penalty, Fine, Amercement, Impziſonment, 02 other 
co2pozal puniſhment upan any of the Lings Dubjeas, foz any 
Contempt, Biſdemeanour, Crime, Offence, matter 02 thing 
whatſoever, belonging to Spiritual oz Eccleſtaſtical Tognt- 
ſance 02 Juriſdiction, whereupon ſome doubt hath ben made, 
that all o2dinary Power of Coertion and P2occedings in Caus 
les Cccleſtaſfical were taken away, whereby the ozdinarp 
courſe of Juſfice in Cauſes Cccleſtaſtical hath been obſtructed : 
Be it therefoze declared and Cnaced by the King3 mcft ercel- 
lent Bajeſty, by and with the advice and conſent of the Lozys 
and Commons in this pzeſent Parliament aſſembled, and by 
the Authazity thereof, That —_— ſaid Ac, —_— 
2 


the-eim contained, doth oz ſhall take away any ozdinary Paw- 

er 02 Authazity fcom any of the ſaty Archbiſhops, Biſhops, 0z 
any other pzrſon 02 perſons named as afozzſaid, but that they 
and every of them ereccing CccleſiaTical Juriſdiction, may 
p2ocee2, determine, ſentence, exzcute and erzraſe all manner 
of Cccaeſtatical Juriſdiction, and all Tenſares and Coertions 
apyertaining and b:longing to the ſame, befaze the making of 
the Act befoze recited, in a't cau'es and matters belonging to 
Cccleſiaſtical Juriſdiction, accozding to the Kings Bajeffies 
Ceccleftattical Laws uſed and pzaciſed in this kealm, in as 
ample manner and fozm as they did, and might lawfully have 
doae befoze the making of the ſaid Ac, 

And be it further enacted by the Authoaity afozeſaid, that the 
afoze recited Act of decimo ſeptimo Caroli, and all the matters 
and clauſes therein contained (excepting what concerns the 
Vigh Commiſſion Court, o2 the new erection of ſome ſuch 
like Court by Commiſſion) ſhall be andis hereby repealed to 
all intents and p1ipofez whatioever ; Any thing, clauſe oz 
ſentence in the (aid At contained to the contrary not with- 
ſkanding, 

Þ2:0vided alwayes, and it is hereby enacted, That neither 
this Ac, no2 any thing herein contained, ſhall extend o2 be con- 
{-ued to revive o2 give fo2ce to the ſaid bzanch of the (aid Sta- 
tute, mane in the (aid fit pear of the Reign of the ſaid late 
Nugen Elizabeth, mentioned in the ſaid Aa of Parliament, 
made in the ſaid ſeventeenth pear of the Reign of the ſaid Bing 
Charles ; but that the ſaid bzanch of the ſaid Statute, made 
in the ſaid fi; year of the Reign of the ſaid Queen Elizabech, 
ſhall ſtand and be repealed in ſuch ſo2t,as if this Act had never 
been made, 

1320vided alſo, and it is hereby further enacted, that it hall 
not be lawful foz any Archbiſhop, Biſh-p, Uicar General, 
Chancello;, Commiſſarp, o2 any other Dpiritnal oz Eccleſt- 
aſtical Judge, Officer 02 Pinifker, 02 any other perſon having 
02 exerciſmg Spiritual o2 Tcdeſtaſſical Juriſdiction, to tender 
o2 adminifter anto any perſon whatſoever, the Oath uſually 
calledthe Oath Ex ofhicio, o2 any other Dath whereby ſuch 

perſon to whom the ſame is tendered 02 abminiſtred, map be 


charged 


as 
Ct 
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charged oz compelled to confeſſe, 02 accuſe, 62 to purge him 02 
her ſelf, of any criminal matter o2 thing, wherebp he 02 ſhe 
may bz lyable to any cenſure 02 puniſhment : any thing tn 
this 2tatute, 02 any other Law, Cuſtom oz Uſage heretofo2e 
to the contrary hereof, in any wiſe not withTanding, 

Þovided al wayes, that this Ac, oz any thing therein cons 
tained, ſhall not extend oz be conffcued to extend to give unto 
any Archbiſhop, 1Biſhop, oz any other Sp'irituil o2 Cecleſiafti- 
cal Judge, Dificer, o2 other perſon oz perſons afozeſaid, any 
p2wer 02 authozity to exerciſe, execute, inflict oz determine any 
Ccclefiaſkical Juriſdiction, Cenſure oz Ceection, which they 
m ght not by La'v have done befoze the pear of onr Lozd, Dne 
thouſand ſix hundzed thirty and nine, no2 to ab2idge o2 diminiſh 
the Kings Pajeſties Dupzemacy tn Cccleſialtical matters and 
aTairs, no2 to confirm the Canons made in the year One 
thouſand ſix hundzzdand fozty, no2 any of them, no2 any other 
Ccclefiaft.cal Laivs oz Canons not fozmerly confirmed, al- 
low?do2 enafted by Parliament, o2 by the eſtabliſhed Laws of 
the Land, as they ſfad in the pear of the Lozy One thouſand 
ſir hund2ed thirty and nine, 


| The 


The Contents of the Chapters, 


Chap. I. 
He endeavonrs of the en 2b to change the courſe of Ec- 
cleſiaſtical proceedings. That ſtupendions Fanatick Hackett 
his fearful end. e Mr. Cambdens judgment ronching the Innova. 
tors. Their perſeverance in their deſion of Innovation in K ng 
James hrs tie and afterwards. The pretended taking away the Co- 
erc.ve power from the Eccleſiaſtical Courts how famed, what uſe 
was made of it by the Innovators, and how they boaſted of their bene- 
fir bye. Tivo paſſages in the Long Parliament touching two Incon- 
formiſts. Page 1, 
Chap. II. 

The two Proviſo's mn the late Att that takes away the doubt tou- 
chino Coercrve power in Eccleſiaſtical Courts. Dr. Coſens Apo- 
logre for ſundry — by fariſdittion Eccleſiaſtical. That 
groundleſs Opinion, That a eyeral Royal aſſent to the executing 
of every particular Canon 1s required, is confuted. The wal:- 
dity of the Eceleſiaſtical Laws. The clamonrs of Inconformiſts, 1n- 
novators and Fanaticks, agamſt the putting of Eccleſiaſtical Laws in 
execution, though the Eccleſiaſtical Officers and Miniſters are by 


Att of Parliament ſeverely commanded to ao it. P.10, 
Chap. III. 

The Heads of the ſeveral Chapters im that eApologie of Dottor 

Colens, Part 1. P27. 
Chap. IV. 


By the late «Att the manner of proceeding in Eccleſiaſtical (omrts 
1s not altered, but left as it was, A ſummary relation of what Dy. 
Coſens in his Apologie hath aſſerted and made good by Gods Word, 
the praft ice of the Promitive Chriſtians, the opinuon of the Fathers, 
the Laws Canon and Cruil, and the Laws of the Land allowins and 
warranting them. Tye like pratisce at ( ommon Law,and at Geneya 


and other places, pretending ſtritt Reformation. P.24. 
ad Chap. V. 

That it is conſonant to Gods Word to give ſuch an Oath Ex offi 

cio, or otherwiſe. p.28. 

Chap, 
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Chap. VT: 

That the opinio'1 and prattice of the Primitive Chriſtians, and the 
Fathers of the Church, was to adminiſter ſuch Oath Ex officio, or 
upon Accuſation, and for Purgation Canonical, with the praftice at 
Geneva, P.33- 

Chap, VII. | 

That the he pratt.ce touch 1g theſe Oaths, is and was in all For- 
yeugn C hriſtian Nations, and other Nations not Chriſtian, gmded 
onely by the Light of Nature. P+3 off 

Chap. VIII, 

That by the known Laws of this Land, the Eccleſiaſtical Fudzes 
were ſo warranted and commanded to give that Oath, according 10 
the Canon and Eccleſiaſtical Laws. P.39» 

Chap. IX. 

That Oaths adminiſtred to parties touching matters damageable, 
criminal and penal to themſelves, are urged and required by Tempo- 
ral Conrts, and by the Laws of the Realm. P.41. 

Chap. X. 

The inconveniences and hurt that probably may follow, by the for- 
bidding the muniſtring of an Oath Ex offticie, or any other Oath, 
whereby ſuch perſon, to whom the ſame is tendered or-adminiſtred, 
may be charged or compelled to confeſs or accuſe, or to purge hims or 
her ſelf of any criminal matter or thing, whereby he or the may be 
lzable to any cenſure or puniſhment. Praiſe of the Croiff Laws. 
(roilians firſt, and laſt, and greateſ} Sufferers. Amity twixt both 
Robes. His  Majeſties and the Lord (hazcellors favonrs ta 


Cruilians. 


Touching 


TOUCHING 


The OATH EX OFFICIO, 
A ND 


CANONICAL PURGATION, 
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CHAP. I. 


The endeavours of the Innovators to change the courſe of 
Eccleſiaſtical proceedings. That fiupendions Fanatick 
Hackett hs fearful awd Mr, Cambdens judgement 
rouching the Innovators. Their perſeverance in thelr 
deſign of Innovation in King James his time and after- 
ward;. The pretended taking away the coercive power 
from the Eccleſiaſticall Courts how gained yz what 
wſe was made of it by the Innovators, and how they 
boafted of their benefit by it, Two paſſages in the Long- 
Parliament, touching two Inconformiſts. 


— re rn——_ — — 


=——_ . my ye together now laſt , 
= al ſome _ hs very Cnct —} 
Fo: Well to have taken away, or at leaſtwiſe have 
E21 much alter'd the proceedings in the Eccleſia- 
Well cal Courts of this Kingdom, ufed according 
= to His MajeſtiesEccleſtaſtical Laws,touching 
the Adminiſtration of the Oath ex officio,and at the inſtance or 
promotion of a party accuſing, or itirring up the Judges Of- 
tice ; toany party accus'd, or call'd, or enquired after by the 
Judge Ecclehiaſticall ex officio, or otherwiſe ; whereby, as they 
_ it, he muſt confeſs or accnſe himſelf, and fo render 
imſelfliable to penalty or cenſure, Im che Reign of Queen 
Elizabeth they proſecuted it yehemently if not violently, and 
B as 
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as before that time fome Anabapriſts in Germany had done 
the like in ſuch Caſes. Of their praiſes that way here, that 
moſt Faithful, Learned, and Grave Hiſtorion of ours, Mr, 
Cambden gives us an account in his Annals of the Reign of 
Qrteen El:7aberh, printed at Leyden in the Low-Countries 
1625. Itis in the year 1590, After he hath there given a 
Relation of that ſtupendious and blaſphemous Fanatiek 
Hackett, of hes begwinng, how literate, mſolent, frerce, and re- 
vengeful he was, that meeting one that had bten his School- Maſter 
an mgenuous perſon, under a colour of embracing him bit off his 
Noſe, and the poor miſerable deformed man, beſeeching him to 
give it him again, that whilſt t was green and freſh he mirht ſow «t 
again to his face ; he would not do ut, but like a dogge ſwallowed 
down 3 and ſo averſe was he to all piety, that, that heavenly Dottrine 
he had heard in Sermons, he made ſport with it, with his pot-Cam- *' 
en the Ale-benches, Afterwards when he had prodigally 
waſted his Eſtate which he had got with a Widow whom he had 
marryed ; on a ſudain he-claps on the wizard of moſt fpecions ſan- 
fity, 43 wholly taken up in hearing Sermons, reading the Scriptures, 
and pretending to 1 know not what, heavenly Revelations, and coun- 
ter ering an extraordinary calling , inſmuated himſelf into the ace 
mance of ſeverall Druines, that wath inflamed Jeal, labowr'd to 
ng in the Presbyeriall Diſcipline of the (hwrch of Geneva, into 
the (hurch of Engand, . amwongih whom was one 'Wigginton 4a 
e Miniſter, and if ever any, ant haire-brain'd one, and a contem: er 
of Maviſtrates. Then he goes on and relates Hackerrs and his 
Complices moſt horrid and ridiculous madneſs, fuch as had 
not ſuch a worthy Author and others related it, we might 
now doubt of the truth of it, as the next Age will doh 
do of our Modern Fanaticks late pranks : there be relates 
his fearful blafphemous ſpeeches, as he expired and was 
turn'd off the Gallowes, upon whom that pious and Learned 
Author gives this grave cenſure, 1ta hoſtis human generis, de- 
mentat quos ſanfiuatem ſimwulare, & ad ſobrictatem nolle ſapere ae- 
prehendit, Thus the enemy of Mankinde infatuates thoſe 
whom he perceives to be counterfeitors of holineſs, and will 
not be wits with ſobriety. 
And chen after a line or two upon Arthingron and Coppinger, 
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two of Hacketts Complices he goes on thus, © Nec hii {o- 
« li, ſedetiam alii, qui ceceptam in Eccleſia Anglicana Do- 
« &rinam, Epiſcoporum yocationem damnando, 6c Przlules 
* contumeliose calumniando, haQtenus frultra impugnarant, 
*« Nunc pertra&tis in eorum partes nonullis, juris Anglici pe- 
« ritis, in eorum Juriſditionem & delegatam 2 Regina in 
« Eccleſiaſticis cauſis authoritatem, ut prorſus injultam, & 
« linguas & calamos ſtrinxerunt 3 declamando ubique, etiam 
« libris publicatis, homines contra Regni leges, in Foris Ec- 
« clefiaſticis indigne opprimi. Reginam eju{modi authori- 
« tatem ex jure non potle delegare, nec alios exercere delega- 
«tam, Fora illa non poſle a reo Jusjurandum Ex Officio exi- 

«« pgere, cum Nemo ſeipſum accuſare teneatur. Jusjurandum 
cc Flud homines ad ſui condemnationem cum ignominioſa 
« confuſione, vel in ſpontancum perjurium cum animarum 
« exitio precipitare. Przterea de aliis, quam matrimoniali- 
« bus cauſis, nom debere cognoſcere, ex bujuſmodi Veteri 
« Relſcripto, 

eM andamus Vice-Comit Comitatuum noſtrorum $. N. Fc, 
quod non permutat, quod aliqui in Ballrya ſua m alquibus locis con- 
venant, ad aliquas Recogmitiones, per ſacraments [ua faciendas, 
niſs in cauſis Matrimonialbus & Teſtamentarus, 

« Contra, Juris Eccleſiaſtici Profeflores Regiam in Eccle- 
« faſticis authoritatem propugnarunt utique Parlamentaria 
« Authoritate in Regina inveſtiram. Hanc oppugnare, nihil 
«aliudefſe, quam in Majeſtatem irruere & Sacro San&tz 
<« Przrogativz violato obſequii juramento inſultare. Fora 
« Ecclefiaſtica de aliis quam Matrimonialibus & Teltamen- 
<« tariis poſſe cognoſcere, ex ſtaturo Circumſpette agatis 8 
&* eAriiculis Cleri ſub Edyardo Primo, docuerunt, Refſcrip- 
« tum five legem illam prolatam, ſuſpe&tam eſle, quia tem- 
« poris eſt incerti, & yariz Le&ionis, Alibi enim legi. Ad 
© recognitiones vel ſacramenta preſianda. Recognitionem item fa- 
* cexe non fignificare, teſtimonium perhibere, vel reſpondere 
« injure, {ed debitun agnoſcere, & fateri vel placita de Catalo-. 
« ois yel debitis tenere. Juramentum ex officio, in foris illis, 
« yt in aliis, ex omni memoria fuifſe exactum, ad imoniam, 
« adulterium & alia tenebrarum opera rimanda, preſertim 
B2 * cum 
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* cum Jnſmeatio, ut loquuntur, fuerit clamoſa, Et quamyis 
« nemo teneatur {eipſum prodere, tamen per famam prodie 
& tum teneri oſtendere, utrum poſht ſuam innocentiam de. 
*« fendere, & ſciplum purgare, quandoquidem panitentia 
< impoſita, non hit pcena fed ns peccatores curan- 
&« dos, alios 2 peccato deterrendos, & ſcandalum tollendum, 
*« juxta illud in Sacris Literis. Pro anima twa ne confundaris di- 
cere verum. Eſt enima confuſio adducens peccatum, & confuſio ad- 
ducens glorians & gratiam. © Sed quid de hiis immoror, quum 
« difſertationes Richard: Coſi Legum DoQoris & Fohennis 
* e Morriſn & Lanceloti Andrewes eruditz hac de re utrinque 
*« preſtent > Regina haud ignara ſuam authoritatem per 
« Epiſcoporum latera in hoc negotio peti, adverſantium im- 
« perus tacite infregit, & Eccleſiaſticam Juciſdictionem 
«« 1]|zſam conſervayit. That is, Not onely theſe, {{peaking 
« of Hackert and his Complices) but others alſo, who had h1- 
« therto, though in vain, impugned the received Diſcipline 
© of the Church of England, by condemning the calling of 
« Biſhops, and contumeliouſly MC the Pralates ; 
<« haying now drawn into their party tome Common- 
« Lawyers, ſharpned both their Tongues and Pens inſt 
< their Juriſdition, and the Authority which the Queen 
<« delegated in Eccleſiaſticall Cauſes as ex unjuſt, de- 
« claiming eyery where, cvenin Books publiſhed, that men 
« were unworthily oppreſſed in the Eccleftafticall Courrs, 
« contrary to the Lawes of the Kingdom. That the Queen 
<« could not by Law delegate fuch kinde of Authority, nor 
< others to whom it was delegated could exerciſe it. That 
« theſe Courts could not require the Oath ex officis from the 
« defendent party, when as no man is bound to accule him- 
« ſelf, That Oath precipitates men to condemn themſelyes 
« with ignominious confuſion, or into wiltul perjury to the 
« deſtruction of their Souls. Beſides, they ought not to hold 
« cognizance of any other cauſes then Matrimoniall and 
« Teſtamentary, according ta that od Mandate or Reſcripr, 
We command onr Sheriff of onr Counties of S. IN. &rc. that the 
ſuffer not any im their Balrve 10 come pry to wake 
«ny Recogni7 ances npen their Oaths, but in Matrimeniall and Te- 
Stamemary 
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ftamentary cauſes. ** On the other fide the Profeſſors of the 
« Ecclefiaſticall Lawes maintain'd, the Royall Authority in 
« Cauſes Ecclefiaſticall as veſted in the Queen by Authority 
&« of Parliament. To oppole this, was nothing elle then to 
« offer violence to Royall Majeſty, and violating the Oath 
* of obedience, to inſult over the Sacred Prerogative Royall, 
« The Eccleſiaſtical] Courts may hold cognizance of other 
« Cauſes, then Matrimoniall and Teſtamencary, by the Sta- 
« tute of Cirycumſpelte agatis and Articuli (err, inthe time of 
« Edward the firit as they made it appeare, That Relcripe or 
« Law which they uc'd was luſpected, becauſe it was 
« incertain for the time, and is yariguſly read. Elſewhere I 
« hayeread it,To perform Recogniſancts/ and Oathr, and to make 
« recognition or recognizance, doth not fignitie ro give te- 
« ſtimony, or to anſwer in Law, bur to habe and 
* confefle a debt, or to hold plea of Inventaries or Debts. 
«« That the Oath ex officio hath time our of mind been given 
« jin theſe Courts as in others, to ſift out Simonie, por 
« andother works of darkneſs ; eſpecially, when the Inti- 
&* nuation as they call it, becomes loude. And thowgh no man 
i bound to betray himſelf, yet being betrayed by fame, he 1 bound 
to ſkew himſelf whether he can defend his mnocence and purge him- 
ſelf, ſeeing the penance emjoyned is not a puniſhment, but a medicine 
ro cure ſinners, and to deter others from finning, and to take away 
ſcandall, according to that irr Scripture, Be not confounded 
Speaking truth for . ſouls ſake, for there 1s a confuſion that brr1gs 
fm,and there is a confuſion that brings glory and grace, © But what 
« doI dwelling upon theſe things,when the Learned diſcour- 
« ſes hereupon on both ſides are extant of Richard Coſin Do- 
« Hor of the Lawes, and fobn Morris, and Lancelot Andrewes ? 
« The Queen-not ignorant that Her Authority was in this. 
&« bufinets ſtruck ar through rhe {des of the Biſhops, cacitely 
« craſh'd the violence of the Adverſaries, and conltery'd the. 
« Ecclefiaſticall Juriſdition inviolate,, Thus in a few words. 
he ſummes up part of the marrow of theſe Learned diſſertati- 
ons, and gives his found judgement thereupon, But ſtill 
they went on in their defign, in which 1 believe they will 


ever befound immoyeable. We baye had fufficient expe-- 
rience 
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rience that way at what they aime, and that there is no hope 
of bending without breaking too, In their admonition to 
the Parliament in that Queens Reign they tell us, to this 
eftcR at leaſt, that if they cannot have what they defire by 
fair meanes, they will have it by a way ſhall make our hearts 
ake; and I think they have indiffterently well made their 
words good. Yet bleſſed be God, we are delivered again 
from them, God pive us care to beware of them, and not 
to fall again into their ſnares by thoſe blefled Titles of 
Mercy and Moderation, heavenly good ſurely, if rightly ap- 
plied. Letus but contemplate our freſh miſeries, and the 
murther of our bleſſed King and Martyr, King: Charles the 
Firſt, and his 'eu&y Baomnd, 'tis well to be hoped 'twill 
rove as much or more eftectual, then rhe Pages Mements to 
Philip of Macedon in another caſe. Theſe men, for they were 
all of the ſame Leaven, ſtill perſiſted in their deſign, all along 
the Reign of Queen Elzaberth, and upon King Zames his com- 
ing in, thinking upon that change to have wrought ſome. 
thing extraordinary upon-a Prince that had a = acceſs of 
Dominion, and probably at his entrance would endeayour to 
farisfie all or moſt, fo far as with reaſon it could be expected, 
and to ingratiate himſelf as faras fitting with his new Sub- 
jets. Burt it was our happineſs, though his trouble and ve. 
xation, that he was well acquainted with the fa&ious and (e- 
ditious humours of that gang in Scotland, (with whom and 
ours here of the ſame mould, I belieye eyer was and will be a 
correſpondence and co-operation.) Ex wirids obſervantia this 
is roo demonſtrable. They then ſet upon King James with 
their moſt humble Petition, called The Lincoln-ſhre Aſiniſters 
Petition, perhaps denominatio a majori ; it ns complication 
of many parts : there they deſire fayour for tender Conſci- 
ences, and thereupon was the Conference at Fampton-Comrt 
granted, where their Reaſons were, as it were, brayed in 4 
Mortar, and they or moſt of them ſeem'd ſatisfied ; fn ma- 
ny of them at leaſt, ſoon returned to their yomit. In that Peti- 
tion they promiſe all obedience, and profeſs they hold it con- 
trcary to Gods Word, and the practice of the Primitive Chri.- 
{rians, to reſiſt the Prince; or to get Reformation by force or 
violence 
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violence, To this effe&t ———_— and hold forth ; yet 
I belieye it may be proy'd, that ſome of theſe indiyidual per- 
ſons in that Petition, adhered expreſly to the late = ap 
ainſt His Majeſty, if they were not actually in Arms againſt 
Fim, as moſt if nor all of their Opinions were, How they 
crept in, or rather marched on furiouſly, though lily in the 
the late Kings time, till chey had weay'd up their Web to 
their deſire: we haveſeen and fadly felt. When the High- 
Commiſſton and Star-Chamber were taken away , 4 great 
point was th To ſpeak of nothing elle but the ſub- 
jet upon w ichFam. Yet by the way it is obſeryable, that 
many, if not moſt, moderate men are of opinion, that the 
Government will not be well ſertled, till both theſe Courts, 
though happily in many particulars alteced and regulated. or 
«yd>oyov 71, ome ocher Courts much like them, be eſtabli- 
| ſhed; whereextraordinary crimes and perſons may be order- 
ed: and in the former, the High-Commiſhon, the ſhifting of 
criminous perſons from one Dioceſe to anther may be mer 
with. Ir was no ſmall part of their deſign, to trample upon 
Eccleſiaſtical Juriſdiction , and to take away the coercive 
power, and to make it precarious and ridiculous : as they 
would interpret that Stature, which, if credible relations be 
true, was bur ſtrangely got ; inſomuch that a great leading 
Member in the Houſe of Commons then in that long Parlia- 
ment, cryed out, Digits Des fruit in eo ; that though it were 
not intended, yet the words would bear it, which he rejoy- 
ced ar ; though many, and not of the leaſt, able Lawyers in 
the Kingdom were not of his opinion, That Coercive pow- 
ct, for no other haye the Ecclefiaſtick Courts, (except Sw- 
Spenſion, a _ below it, which amounts but to a ſmall co- 
crcion to refractory perſons, in regard it goes no further, the 
ſecular arme cannot be called upon thar ;) that, I ſay, that 
coercive power is Excommuncation, That is the power of 
the Keyes, how far that power may be ſtaid, retarded or for- 
born, I intend not to diſpute ; bur that ir ſhall be orally ta- 
ken away from the Church, 2uaſinon efſet Dems in celis, that 
ſyrely is not to be believed, thar it can be done by any power 
under Heayen, But that raking away that coercive _ 
on 
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from the EccleſiaſticalCourrts,as they interpreted it,(andthey 
knew they had argumentum 4 fortiori to maintain it } did nor 
4 lirtle further and beighten their deſign, Ar the time of 
their railing their Militia againſt the late King, a perſon of 
no mean quality at a great Aſſembly made his Harangue to 
the people, (as I beardir from a very credible perſon, who 
ſaid he was then and there preſent and heard it) and then and 
there enumerated the niany great bleflings this Nation bad 
received from that blefled Parliament, ( as he call'd it) Thar 
Ship-money was taken away, and the Star-Chamber was ta- 
ken away, and the High-Commiſſion was taken away, and 
the Spiricual Courts roo are taken away : A man conld not 
meddle with a Wench, (his expreſhon was otherwiſe, which 
I am not willing to mention) but be mult be queſtion'd : 
Hinc ille lacryme. Indeed that was a great Eye-ſore, Delia- 
quents never loye the Judges that puniſh them, 


et lars ſumma, viris d:iþ"i:uiſe malis. 


And this did not little adyantage the cauſe they had then 
in hand, very many perſons that had been juſtly ion'd 
—_— Courts flocking in to their - __ | take no 

eliphrt to rekon up t ftran , (to them no 
— which — a few =. at wack. was in raiſing, 
which afterwards ſhaked all the corners of the Land. Two 
onely which concerned Eccleſiaſtical proceedings, (to 
meddle with no other of higher nature, that the world rang 
of, and I would the memory of them could be perpetually 
aboliſhed) I ſhall briefly rouch, which amongſt others were 
theſe : A grave andable Civilian, and then a Member of the 
Houſe of Commons, was accuſed by an Inconformilt, that 
he had excommunicated him, for not kneeling at the Com. 
munion when he received. I was preſent, and ſaw and heard 
it, and ro my beſt remembrance it was for not kneeling at the 
Communion, at leaſt it was for not performing ſome other 
Ceremony ; ſo that as to this matter 'tis all one. The Ciyi- 
lian being called up ro a Committee of the Lords, then in the 
Long — | enmnnnh out of the Houſe of Commons, to anſwer 
ul IC, 
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ir. By his Counſel he defir'd time to ſend into the Countrey, 
where it was pretended to be done, to know whether be had 
done any fuch thing ; it being impoſſible for him to remem- 
her every particular that be had done in his JurifdiQion, and 
that particular, he ſaid, he did not remember. He had time 
given, and informed himſelf thereof ; and at the next appoin- 
red time of his appearance, by his Counſel, pleaded that be 
had done no ſuch thing, as be was accuſed of. The Acculſer 
{aid, then it was done by his Deputy or Surrogate : That was 
denyed roo. Then he ſaid, he was ſure it was done by the 
Spiritual Court ; and fo it was, but not by any Spiritual 
Court where that Civilian had ro do : Then -4 Civilian 
leaded, that if he had done that whereof he was accuſed, he 
Sondra not but he could bave juſtified it : but ſince it ap- 
rs that he was m_ accus'd, and reap'd ſome diſcredic 

y being thus queſtion'd, and had been put to trouble and 
charge Srracboun, he defired reparation and charges : which 
by many of the Lords was yielded to, yet by the major part 
it was carried, that he ought not to have it ; and the reaſon 
was rendred,becauſe it would deter otheys from complaining. 


. 


Si ſatis eft accuſaſſe, quis er innocens ? . 


Nay, bow far may it tend to the ruine of ſome, if ſome men 
be maliciouſly ſet upon them, to multiply accuſations againſt 
them ? 

| The other was: Another Inconformiſt complaining of his 
being queſtion'd in the Eccleſiaſtical Courts for his Inconfor« 
mity : In defence it was alledged againſt him and proved, 
that he had ſaid, He wonld as ſoon bow at the name of Judas, as at 
the Name of JESUS: andI diligently enquir'd, bur never 
heard he was puniſh'd for ir. But would there had been no 
more then theſe, though theſe are roo much : Would fome 
had not gloried, bad not triumphed in their ſhame, 


Bella gers placwit nallos habitura triumph. 
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Crap. Il. 
The two Proviſo's in the late Att that takes away the doubt 
touching Coercive power in Ecclifiaſtical Courts, Dy. 


Coſens Apology for ſundry proceedings by Furiſdiftion 
Eccleſiaſtical, That growndle(s Opinion, That a ſeve- 
ral Royal affent to the executing of every particular 
Canon is requir'd, & confuted. The walidity of the Ec- 
cleſiafiical Laws. The clamonrs of Inconformiſts, Inne- 
wvators and Fanaticks, againſt the putting of Ecclefiaſti- 
cal Laws in execution, though the Eccleſraſtical Of ficers 


and Minifters are by Att of Parliament ſeverely com- 
wanded to doit. 


Y the late At before mentioned, where the Doxbt (Toit 
is called there) about the Coercive power in Eccleftaſti- 
cal Courrs is clear'd and taken away, 

One Prowiſo is, That that eAtt, nor any thing therein conteined, 
ſhall extend, or be conſtruedto extend, to grve unia any Archbiſhop 
or Biſhop,or any other Spiruual or Eccleſiaſttcal Jndge,&c any pow- 
er or amthority to exerciſe, &c. ; 

If any be peccant that way, it ought ro be amended, 

Another Prowſo forbids any Archbiſhop, Biſhop, &c. to tender 
or adminiſter unto any perſon the Oath uſually called the Oath Ex 
officio, or any other Oath, whereby ſuch perſon, to whom the ſame 15 
tendred cr adniniftred, may be charged or compelled 1s confeſs or ac- 
auſe, or to pur e him or ber ſelf of any crinunal matter or thing, 
whereby he or he may be lyable to any cenſure or prniſhment. 

This being now forbidden by A& of Parliament, every 
SubjeR ought to give obedience therein : But {ome now in- 
ſulring aupheniding the Eccleſiaſtical Courts, that all this 
while they have oppreffed the SubjzeR; with that proceeding 
which the Parliament bath taken away, renewing the old cry 
in Queen Elzabeths time, andever ſince againſt ſuch procee- 
ogy, which neyer till now (I alwayes except what was done 
in the late times of uſurped goyernment) were legally _ 

it 
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bited, Though Iam far from queſtioning the reaſons where. 
upon that Ad palled, but do humbly tfubmit to it both in 
word and practice ; yetI hope itwill be allowed to make 
ſome defence againſt ſuch perſons, as ſo tax ſuch proceedings 
before the —__—_ of this At. And herein I ſhall follow that 
moſt able Civilian, Richard Coſm DoRor of the Laws, and 
Dean of the Arches, in that his e-Lpology for ſundry proceedings 
by furiſcithon Eccleſiaſtical, &c. r. Cambden, as before , 
mentions him with honour, as ſurely he well deſery'd, and 
that work of his, if nothing elſe, evinces it, Mr. Swwnburn in 
that Work of his of Laſt Wills and Teſtaments, printed at Lon- 
don for the n__— of Stationers, 1611, in the firſt part, 

ect. 6. numb. $. fol. 17, writes thus of him, and of that 
Work of his, that Apology : 7 find, ſaith he, wruzten by that 
learned and no leſs retignons man, Dottor Colins (as 1 take #) wn 
that worthy Work entunled, «An Apology for ocee b 
Parſact Eccleſiaſtical, © c. = 0 he —_— Upork chis 
ubject he hath written fo fully, that, I believe, little can be 
added to it; and if an ould 0 about it (excepting ſuck 
- additions as well may be added, by reaſon of ſome emergen- 
cies ſince the time he wrote, and ſome other additions and 
explications, not derogatory from him they would be forced 
very much to plough with his Heyfer, which would but look 
roo much like a Plagiary, Icould wiſh the book were re- 
printed, and haply ir ill be ſo, which may ſerve for Topicks 
to this ſubject. For as all the Poets after Homey are {aid to 
drink of his Fountain, pn—_—_ that picture or ſtatue of 
his, that denotes as much, with that Inſcription, 


Ridet anhelamem poſt ſe veſtigia turbams. 


Even {o _ I go all do from Doctor Couſin, that ſhall 
write upon this ſubject. I was upon Epitomizing that A 
logy of his and had made ſome = —- fn bur = 
ſecond thoughts deliſted, thinking it better to refer the Rea- 
der ro him, rather then ro adyenture to abbreviate him, and 
thereby perhaps wrong him: an offence that roo many Epi- 
romizers arc guilty of ; therefore, I ſay, I ſhall onely oh 
>, C 2 "2 
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uſe of ſome Notes, as confeſſed arrows out of his quiver, and 
ſippe of ſome others elſewhere, and point the Reader to his 
full ſtream, where any that liſt may drink their fill, 

Upon theſe words in the late Act ; Prowded, that this A, 
nor any thing therein contained, ſpall extend, or be conſtrued to ex- 
tend, or give ſanto any Archbiſhop, Biſhop, & c. any power of au- 
thority to exertiſe or execute, © c. any juriſdittion which they might 
not have done gear of our Lord 1639. or to 4bridge or ds- 
miniſh the Kings Majeſties Supremacy m Ecclefraſtical matters or 
affairs, nor to confirm the Canons made in the year 1640. 

I ſay, upon theſe words ſome are ready (miſtaking queſti- 
onleſs the words and meaning of that Act ) ro renew that old 
exploded Opinion, or rather groundlefs Fancy, That a ſeveral 
Royal aſſent to the executing of every particular Canon 1s required, 
Hereto Door Coſin an{wers, That admitting this were true, 
then all che other opinions of thoſe thar oppugn the ordinary 
JuriſdiQion Eccleliaftical ſtand in no ſtead, and might be 
ſpared, becauſe this would cut off all at once, For none thar 
exerciſe ordinary JuriſdiQion Eccleſiaſtical, have it in parti- 
cularity, (which by the oppugners ſeems to be meant; other. 
wiſe then by permiſſion of Law, to eyery of their proceed- 
ings, and impoſſible were it, by reaſon of the infinity of it, 
and troubleſomneſs to procure ſuch particular afſent to the 
execution of eyery Canon. His Majeſties Deicgates, when 
Appeals are made to His _— in Chancery, would ſigni- 
fe nothing, could not exerciſe the power to them delegated, 
by reaſon of the want of ſuch particular aflent ; and ir is a 
groſs abſurdity to grant, (as even the Oppugners and Inno- 
vyators do) That ——— and Matrimonial cauſes are of Ec- 
cleſiaſtical cogniZance, (to ſay nothing of the reſt of Eccleſiaſti- 
cal cauſes) and yet cannot by reaſon of this want be difpatch- 
ed, nor can be dealr in by any other authority, according to 
any Law in force, This would ſpeak a defect in the publick 
Government, that the Subje&t ſhould haye a right, but no 
likely or my mean to come by it ; and preat offences by 
Law puniſhable, and yet no man ſufficiently authorized to 


execute thele Laws. Since the —_ of Papal pretend. 


ed Supremacy, when the ancient rights ofthe Kings of Eng- 


land, 
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land, of being Supreme Governors over all perſons within their 
Dominons, as well in all Spurunal or Eccleſiaftical things or cauſes, 
as Temporal ; and that no forreign Prince, Perſon, Prelate, Stgre 
or Potentate, hath or ought to have, any juriſdittion, power, ſuperio- 
rity, | go 0 or authority Eccleſiaſtical or Spiruual within this 
Ream, and ſo forth, as inthe Att and the Oath, 

Since cheſe rights were, as it were, ex poſthminio reſtored, 
and declared to _ been, as they ever oughtto haye been,in 
the Kings of England, many Laws have been made in ſeveral 
Parhaments for the ſtrengthning of Ecclefiaſtical Juriſdicti- 
on, and the more effectual cxecution thereof, and tome of the 
Eccleſiaſtical Laws were enlarged, altered and explained : , 

* The Statutes for Delegates upon Appeals, 


t Not o_—_ two Statutes for athſtance of ordinary 1327 H8 130, 


Ecclefaſtica 
Tithes in Courts Ecclefaſltical, 


Juriſdiction, and for the ſpeedier recoyery of 3* 8.7. 


* The like for the recovery of Penſions, Procurations, &c. *z4& ;5 H.s 


# In the time of Edw. 6. in a Statute ( ſince repealed by 1g. 


Queen Mary) a great number of particular cauſes of Juriſdi.. * £4.6.c.a, 


&ion Eccleſiaſtical, are there (by the way) rehearſed, that 
Ocdinaries and other Eccleſiaſtical Judges might and did then 
pur in execution, 

So x Mar.c.z. 1 Eliz.c.x. 5 Elzc.23. & 9. That Perjury 
7 or Subernation m a (ourt Ecc cſiaſtical ſhall and may be puniſhed by 
7 ſuch uſual and ordinary Laws, as heretofore have been, and yet are 
1 wuſed and frequented in the ſaid Eccleſraſlical ( onrts. Which ro- 
yeth the uſual praRiceof Jurildiftion Eccleſiaſtical hitherto 
uſed (without any ſpecial affent) to be lawful. 

So 13 Eliz. c.4. & c.10, and many more in the fame 
Queens time, and King F.ames, and King Charl-s the Firlt, 
that bleſſed King and Martyr, I fay, many are the Laws 
| that have been made for the (trengthning of Eccleftaſtical Ju- 
riſdiction, and the more cffectual exccurion of ir; and ſome 
| oftheſe Laws were enlarged, altered and explained. But 
never was there any Law, Cuſtom or Act of Parliament, that 
required a ſeveral Royal aſſent ro the executing of every parts ular 
(non. Many are the reaſons which Dr, Coſens gives in the 


firſt Chapter of his Apology apainſt that parricular Aﬀſſem ; 
wherein 
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wherein he ſhews his great candor, and ingenuity, and defire 
to give abundant ſatisfaction to all Op ts, though never 
ſo unreaſonable, that were it not as clear as the Noon-tide 
light, that no ſuch particular aſſent is needful, ſome might 
think that he fear'd his cauſe, and be ready to lay, that Defer 
ſfo nimis operoſa, reaum quaſi ar gut. ' 

Burt touching the validity of the Eccleſiaſtical Laws, there 
needs, I conceive, no more be {aid then what is expreſſed in 
that Act of Parliament 25 H.8.19. the Eccletiaſtical Laws, 
that were in ule and practice before that Statute, are thereby 
eſtabliſhed rhus : 

Prowided that ſuch Canons, Conſtitutions, Ordinaxces and Sy 


* Provicial, bemg already made, which be not comtrariant nor Yepmg- 


nant to the Laws, Statutes and ( uſtonss of this Realm, nor to the da- 
maze or hurt of the Kings Prerogatrve Royal, ſhalt now ſtill be uſed 
and executed, as they were before the making of this Att, wntill ſnwch 
time as they be wiewed, Cc. by the 32. perſons mentioned in that 
At : which is not yet done. 

The Eccleſiaſtical Laws, which haye been made {ince that 
Act, and all that eyer hereafter ſhall be made, fo long as that 
Statute ſtands in force, (the requiſites in that Act being ob- 
ſery'd) are thereby, I conceive, confirmed, or to be confir- 


med. The Submiſſion and Petition of the Clergy mentio- 


ned in that Act is, That they would not enatt or put in ure any new | 
(canons, Cc, m therr Convocation, without the K mgs Royal aſſent | 


and anthority in that behalf. 

There it is ſaid, That the Convocation im the time coming ſhall 
alwayes be aſſembled Ly amthority of the Kings Writ, and that the 
Clerg y muſt have the Kings moſt Royal aſor and licence, to make, 

omulge, and extcnte ſuch Canons, Conſtitwtions and Ordinances, 
Provinczal and $y1nodal : elle they may not enact, promulge or 
conſtitute any ſuch Canons, &c. And this courſe hath ever 
fince been obſerved. Every Convocation called by His Ma- 
jelties Writ and the Clergy, had eſpecial licenſe from His 
Majeſty to enact ſuch Canons, &c. and to execute them. 

The Provifion following being obſerved, which is this, 
Provided that no Canons, Conſiunrions or Ordinances, ſhall be 
made or put in exicution m this Realm by ambority of th: ( anvaca- 

tion 


k 


Xl 


'E 
T 
e 
IT 
' 


= 0 


- 


So SP 5s 53 WP 0 


a a 7. = =. 4 


$3. eli iS cc. AW. £9. Ms 


and Canonical Purgation, 


1101 of the Clergy, which ſhall be comrariant or repwgnant to the Pre. 
rogative Royal, or the Cuſtoms, Laws or Statutes of this Realm, 
«ny thing contained in that Att to the conrary therevf no:withe 
ſtanding. | 
If any be put in execution contrary to this Prowſo, and 

contrary to any after-Acts of Parliament, whereby His Maje- 
ſty hath further power acknowledged in cauſes Eccleliaftica), 
then *ris illegal : but that is much ſooner .alledged than pro- 
ved. The particular Ecclefiaitical Laws in force, have by 
Dr. Coſens and others been ſufficiently demonſtrated, 1 hum- 
bly conceive. In caſe any Juriſdiction Eccleſiaſtical or Ci- 
vil: within this Realm, be not derived or claimed from thc 
Crown, as to the execution of it at leaſt ; then the former ob- 
jection were of force ; but anothet Act of Parliament, $ Ely. 
c.1. ſhews the contrary ſufficiently : where all Ecclehaſtical 
SH_—_ is wer Is on United to the Crown, as there 
ully : and that very clauſe x E7.1. together with His Ma- 
jeſties Letters Parents directed forth for confirming Archbi- 

ſhops and Biſhops, is brought inthe preamble thereof as a 

ſtrong proof, without ſcruple or —_— that the authority 

and juriſdittion by the Clergy executed, is thereby given them from 

Her «Majeſty. This alſo, were there nothing elſe, were ſuf- 

ficient to entitle them the Kings Majeſties Eccleſiaſtical 
Laws,-A4s well as other Laws, are called the Kings Majeſties 

Laws. * But they are up-and down in the Acts of Parliament 
called the Kings and the Queens Eccleſiaſtical Laws, 1 Eli7. 
c.2. 5 Eliq.c.25. 25 H. 8.27. &c. andeven by the Note-ga- 
therer, that great oppugner, againſt whom the Duttor wri- 
teth, they are called the Eccleſiaſtical Laws of England. And 

in this late At above mentioned they are called the Kings 

e MW. ajeſties Eccleſiaſtical Laws. , 

Yet for executing of theſe Laws by the Eccleſiaſtical Ju4- 


. ges, what out-cries were made againſt them? eſpecially in 


the beginnin of the late Long Panliament, by His late Ma- 
jeſty, of bleſſed memory, called the Black Parlament, Summa 
imis miſcendo ; and what fayours were then afforded to thoſe 
Bomtefew's, as we have (ince had ſad experience of them, God 
grant we may be cafcful of them for the future, Lam un- 
willing 
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willing to recite. Eccleſiaſtical Judgcs are not onely tyed by 
* Canon, 114, their offices and * Oaths, but at leaſt in ſome particulars, for 
Canon. & which they have, though moſt unjuſtly, been much clamour'd 
Conſtirue, againſt) are moſt ſeyerely by Act of Parliament charged to 
__ {ce the execution of, if not of others too, yet of one etpecial | 
Eccleſiaſtical Law ; for their care where;n fone of them 
have been well-nigh ruined : that is, that according to that 
AR of Parliament, x El7.c.2. For wnformuty of Prayer and 
Adminiſtration of Sacraments, every perſon ſhould dligently and 
faubfully reſort ro their Pariſh Church or Chappel, where Common 
| prayer and ſuch Services of God ſhall be uſed, upon every Sunday 
t and other dayes ordeined and uſed to be kept as Holy-dayes, and then 
l and there to abide orderly and ſoberly, during the time of Common 
prayer, Preachmg, or other Service of God to be uſed and mins. 
fired, cc. Then follows thus, And for due execution hereof, 
the Ducens moſt excellem e Majeſty, the Lords Temporal, and all 
” the Commons in this preſent Parls aſſembled, doth in God; 
name earneſtly require and charge, all the Archbiſhops, Biſhops, | 
and other Ordiaries,that they ſhall endeaworr themſelves to the wt. 
molt of their knowledge, that the due and true execution hereof may 
be had, throughout their Duceſes and charges, as they will anſwer 
before God F,2 ſmch evils and plagues, - dre) Almughty God 
may juſtly puniſh his people for negletting this good and wholſome | 
Law. Who at think, (had we not 1; y felt their de.. * 
ſigns) that the great Magnifiers of Parliaments (for which I 
diſcommend them not, ſo they keep within due compaſs) | 
would have been ſo bitter againft thoſe, that ated bur accor. 
ding to theſe {tri Parliamentary charges ? 
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CHap. III, 
The Head; of the ſeveral Chapters in that Apalogie of 
Dottor Coſens, Part i. 


=y 


"== T; le particular diſtribution of cauſes proved to be bf 
Eccleſiaſtical cognizance, beſides Teſtamentary and 
Matrimonial. With a diſcourſe of 

C.2. Biſnops Certificates againſt perſons excommunica- 
ted, being a ſpecial point of their voluntary Juriſdiction , 
where there is no party that proſecuteth, 

C.3. That matters in the former Chapter adjoyned to Te- 
— and Matrimonial cauſes (though properly they be 
nor of Teſtament or Matrimony) are of Eccleſiſticat cogni- 
zance, and how far. 

C.4. General proofs out of Statutes , that ſundry other 
cauſes beſides Teſtamentary and Matrimonial, are of Eccle- 
ftaſtical cognizance, 

C.5. That Suits for Tithes of Benefices upon yoidance or 
{poliation, likewiſe that Suits for Tithes, Oblations, Mortu- 
aries, and Penfions, Procurations, &c. are of Eccleftaſtical 
Juriſdiction, is proved by Statutes eſpecially, 

(6. That Suics for right of Tithes belong to the Eccleſia- 
{tical Juriſdiction, and how far, is ſhewed our of the books 
and Reports of the Common Law ; ſo of places of Burial 
and Church-yards, and of Penſions, Mortuaries , Oblati- 
ons, &c, 

C.>. Ofright to hare a Curate, and of Con tributions to 
Reparations, and to other things required in Ch*rches, 

C.8. Proofs it general, that tundry crimes and offences are 
puniſhable by Eccleſiaſtical Juriſdiction, and namely Idola- 
try, Hereſie, Perjury, or Leſio fide: ; and how far the laſt of 
theſe is there to be corrected : alſo of diſturbance of Divine 
Service, or not frequenting of ir, and neglect of the Sacra- 
ments, 
<4 C.g. That Simony, Uſury, Defamation or Slander, bear- 

ing ofa Clerk, Sacrilege, NL” » or Fighting in Church 
0 


r 
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or Church-yard, Dilapidations or waſte of an Eccleſiaſtical 
Living, md all Incontinency ; are puniſhable by Ecelefiaſti- 
cal authority, and how far. 

C.10. Several other matters reckoned in this renth Chap- 
ter, as ordeining of real Compoſitions, and diſannulling of 
them, ſuſpenſion ab mgreſſu Eccleſie, &c. Interdiction of a 
Churchz Sequeſtration , Excommunication , Pariſh-Clerks 
fees, Goods To to a Church deteined, Blaſphemy, Idolatry, 
Apoſtaſie from Chriſtianity, violation and pruphanation of 
the Sabbath, Subornation of Perjury, aneſtacion of a wo- 
mans chaſtity, Drunkenneſs, filthy {peech, violation of a 
Sequeſtration or Induction, hindering and diſturbance to car. 
ry away Tithes, enjoyning of Penance corporal, contempr 
of obeyiug the Decrees of the Eccletiaſtical ſudge, Fees due 
in Eccleſiaſtical Courts, Curates and Clerks wages, Forgery 
in an Ecclcſiaſtical matter, as of Letters Teſtimonial, of Or- 
ders of Inſtitution, burying of excommunicate pcrſons, com- 
A with excommunicate perſons, trequenters of 
Convyenticles, digging up of Corps buried, and generally for 
any matter Ecclefiaſtical indefinitely, by the Articuls cleri, 
wy be cited : All theſe are of Eccleſiaſtical Juriſdiction ; 
and proofs that any Subjeet, Lay or other, may. be cited in 
any cauſe Ecclefaſtical, 

(11, That Lay-men may be cited and urged to take 
Oaths in other cauſes then Teſtamentary and Matrimonial. 

[4 12, The grounds of the opinions to the contrary exami- 
ned and confuted, 

C.1 3. That judgment of Herefie ſtill remaineth {at the 
Common Law ) in Judges Eccleſiaſtical, and that the Provi/o 
touching Herelie in the Statute x E7, x. is onely ſpoken of 
Eccleſiaſtical Commithoners thereby authorized. 

(14. That by the Statute Her Majeſty nuay commit au- 
— and they may take and uſe fr Ecclefaſtical caules 
Attachments, Impriſonments and Fines. Herein he writes 
alſo how the Law was at that time. 

C.15. Thatan Eccleſiaſtical perſon may be deprived of 
bis Benefice without indi&ment or proſecution of party. 

(-16. That after forty dayes an excommunicate perſon 

may 
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may be otherwiſe puniſhed then upon the Writ De Excom- 
mumcats capiendo, and that the ſaid Writ may and ought to be 
awarded upon contempts ariſing on other cauſes Ecclefiaſti. 
cal, then any of thoſe ren crimes mentioned in the Statute 
5 Elq.23. 

(x7. Ofa Prohibition, what it is, where it lyeth nor, and 
where it doth, and how it ceaſeth by a Conſultation , and of 
the Writ of [ndicavi, 

C.18. An Analyſis or unfolding of the two ſpecial Statutes 
touching Premwnre, with ſundry queſtions and doubts abour 
that matter, requiring more grave reſolution. 

Then in the ſecond part of his Apology the DoQor ſets 
forth his Proofs, together with his Anſwers, to the oþ- 
jections made de or manner of practice of Juriſdi. 
ction Eccleſiaſtical by thoſe that oppugn it. 

C.x, Of the diſtinction of Offences, and ſeveral kinds and 

ends in puniſhing them, with the neceſlicy of puniſuments, 

C.2. Oftwo | hou of proſecution of crimes and offences, 
vi7, by a party, and of office; the practice of them in Scrip- 
ture, and in the ſeyeral Courts of this Realm, 

C3. Ofthe ſundry kinds of objecting crimes by a part 
mentioned in the Civil Law, as by reaſon of a mans p lick 
charge and function ; alſo by way of Exception, Supplicati- 
on, Complaint, Delation and Accuſation, The true tignih- 
cation of the word Accaſatio, its divers acceptions, definition 
and expoſition thereof, with ſome reaſon of the frequency of 
Accuſation in Courts of the Civil Laws in former times, is 
alſo declared. 

C.4. That the proſecution of crimes by way of Acculſati- 
on, is in moſt places forbidden, or grown into diſuſe. The 
reaſons efdepenty the danger to the Accuſers, and part- 
ly the hatefulneſs of that courſe. Therein alſo is diſputed, 
whether all Accuſation be unlawful, and certain points deli. 
vered to be obſerved by all them that will accuſcothers, 

C.5. Of the ſeveral acceptions of the word Officixm, che 
ſignification of the words 1ngquiſitio, Queſtio, crimma ordinaria 
& extraordmaria, the reaſon why enquiry by office came in 
place of Accyſation, OfEnquiry in general and ſpecial, of- 

D 2 Enquiry, 
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Enquiry ſpecial, Ex officio nobsl: ſive mero, mixto & promote, 
and of the privileges of proceeding e.x mero officio above the 
other. 

(C.6. Of Denunciation, a ſpecial means of ſtirring up the 
office, of the manifold uſc thercot on the other f:de the Sea, 
The general acception of that word, and of four kinds of De- 
nunciation, how they diftcr one trom another, what is requi- 
red in them, and when a Denouncer is to be condemned or 
excuſed of expences , and what courle of dealing againtt 
Erimes and _— is holden beth in Courts of the Eccleht- 
altical Commiſhon, and in ordinary Courts Eccichiattical of 
this Realm, 

C.z. Thatthe Civil and Canon Laws allow ſundry means 
ro ground a ſpecial Enquiry of office againſt a crime, betides 
Acculation and Preſentment : therein is allo conteincet an 
Anſwer to a ſuppoſtd Rule, and declared how from general 
they deſcend to ſpecial Enquiry. And that beſides thote two, 
cither a fame, or c/amoſ.4 in/muatio, or private judicial Denun- 
ciation, or Canonical Denunciation,or {;:dc:.1, or taking with 
the manner, or other notoriety of the tact, or impeachment 
by ſome of the Complices, or collution of the accujcr, or the 
aot objceEting in duc timc, or when the Enquiry ten{cih but 
04 ſpiritual puniſhment, may ſeverally any uf them ferve to 
warrant ſuch enquiry, with lome ovlervations touching the 
nature of molt of thelc. 

(8. Thatto procced fomicrimes againlt an offence, other. 
wiſe tben upon Acculation or Prelentment, or then Upon an 
Appeal or Indictment, {which two at the Common Law have 
relpeQive correſpondence unto the two former) is no d:. 
verſe, much lels any comrary or repugnant courſe to the 
Laws, Statutes and C uſtoms of this Realm. This is proved 
by Common Law, Statutes, and practice iu proceedings in- 
formative a:'.} punitive, with anſwer to certain objections 
made to thc coutrary, 

Co. How the ſecond opinton here to be treated ot ) is, 
that no Lay-perfon may be cited of office in any cauſe but 
Teftamentary or Matrimonial ; and that the drift of that 
opinlon is againſt procceding of office in matters criminal, 


The 
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The neceffary uſe and equity of proceeding (fomtimes) cri- 
minally by - ar othce in Courts both Teraporal and 
Ecclcfiaſtical. 

C.10, Conteineth an Anſwer to ſome further objeRions, 
| made again{t the conveniency and reatonablenels of proceed- 
ing againſt crimes, of vuthce, 

(11. That the Laws of the Realm dQ» ufe Enquiries and 
Proceedings e. officzo, that they ailow it in Courts Ecclettaſti. 
cal, with an{wer to ſonre objections that are made to the 
contrary, 

C.12. Is ſet down a Reply to the Note-gatherers anſwers, 
given to certain reaſons, that haye been made long ago, for 
to ſhew rhe like courle to be alſo praftiſed in Temporal 
Courts ; and an anſwer to his reatons brought to prove, that 
in proceeding of office rhere is ſome contrgriety unto the 

Laws of E nglard, 

C.x3. That the Enquiry ex officio againſt crimes, is allow- 
ed both in Civil and Temporal Courts, and in Eccleſiaſtical 
alſo, by the two Laws Canon and Civil, 

C.14. Conteineth an anſwer to ſuch objeQions, as upon 

* the Civil or Canon Laws are brought againlt all proceedings 

s of office incauſes criminal, by the Treatiſor and the Nate- 
Fs gathercr, 
| C.15. Enquiry and proceeding of office, without an accu- 
{cr, and grounded upon ſome other of the means, afore pro- 
$ ved ſufhcient to-enter into ſuch enquiry, is approved by ſun- 
dry examples of Scripture. 

C.16. An Anſwer is made to ſuch obje&ions, as out of 
Scripture or Eccleſiaſtical Writers, be made againſt criminal 
procceding of ofhce, by the Note-gather and others, 

In the third part he concludes upon the whole matter, for 

which his Apology was made, . 

C.x. Of the lawfulneſs of Oxths. What an Oath is, and 
the reaſon or original formal caule of the uſe of Oarhs. 

(2. An Anſwer to certain doubts made concerning oaths, 
as namely, why in Scripture God is faid to haye ſworn, how 
by Oath he is ſaid to be called ro Witneſs. An Oath no 
tempting of God, but a part of his Worſhip, Why _ 
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theleſs ſome are repelled from taking Oaths, Whether 


Adjuration be lawful, Afrer whoſe meaning an Oath is to 
be underſtood. Wherher every promiſſory Oath be ſimply 
to be kept, Whether an Oath may be diſpenſed with, and 
how far, and whether a Chriſtian may by mutual Oaths,con- 
tra&t with him that ſweareth by falſe gods. 

C.;z. Diviſion of Oaths according to the outward form of 
taking them, according to the marter and inward form of 
them, with plain deſcription of every kind of Oarh. 

C.4. That the Ceremonies uſed in taking and giving of 
corporal oaths, with laying hands upon the Bible or Teſta- 
ment, and {wezring by the Contents of it, are not unlawful, 

C.5. Thetrue ifuc of the next Opinion in queſtion, Two 
ſorrs of crimes and offences prohibited. In what cauſes an 
Oath here ſpokgn of may not be miniſtred, and the' manifold 
convenience and neceſſity of an Oath, ſometimes to be mini- 
{tred ina cauſe criminal and penal unto the party, with ſome 
few objections touching inconveniences thereof, anſwered, 

C. 6. That Oaths of men touching matters damageable, 
criminal, and penal to themſelycs, are urged and ated by 
Temporal Courts, and by the Laws of this Realm. 

(*. 7, Wherein are contained Anſwers to ſuch Obje&ions 
and Reaſons, as be made for proof of a contrariety or repug- 
nancy in theſe Oaths,unto the Statutes, Laws, or Cuſtoms of 
this Realm, anda Reply to the Treartiſours Anſwers made 
unto certain ObjeQions, ſuppoſed likely ro be made in juſti. 
fication of this kind of Oath, by the Temporal Laws, 

C. 8. That miniſtring of ſuch Oaths, is by the Law of the 
Realm, allowed unto vr of Eccleſiaſtical Courts, and 
ſome few Obje&ions made to the coritrary anſwered. 

C. 9. That ſuch Oath rouching a mans own crime is al- 
lowed both by the Canon and Civil Laws ; how far, and in 
what ſort, and that the like is eſtabliſh'd and thought equal, 
by the Laws and Cuſtoms of ſundry other Nations, as well 
ancient as modern, 

{*. to. An Anſwer to ſome Objeftions pretended to be 
made againſt this kind of Oath from the Laws Civil and 


Canon, 
That 
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C.1 1x. That not only ſuch an Oath may be taken, but alſo 
being by Magiſtrates duly commanded, ought nor to be re- 
fuſed, is approved by Scriptures, by practice of the Primitive 


Church,and of late times ; rogether with a Reply unto cer- 


tain Anſwers madeunts fome proofs here uſed, 

C. 12, An anlwer unto ſuch Objections, as be pretended 
to be gathered from Divinity, Divines, and from the exam- 
ples of godly men againſt miniſtring Oaths unto partics in 
matters of their own crimes. 

C. 13. Four ſeyeral opinions of the Innovators againſt the 
parties taking of an Oath in criminal cauſes, with Anſwers 
alſo unto their Reaſons and Objections, 

C. 14. Thata man being charged by authority to diſcoyer 
his knowledge toucking ſome offence, which his Chriſtian 
brother is ſuppoſed to baye done,is bound to reveal it,though 
it may nan trouble and puniſhment to his broaher, and the 
Reaſon; to the contrary are anſwered and refuted. 

C. 15. Their Arguments are anſwered, that condemn the 
miniſtring and taking of an Oath, as unlawfull, becauſe they 
have not diſtinct knowledge given unto them of every parti. 
cular before the taking of it,and the like courſe by Examples, 
is zpproved lawful and godly. 

C. 16, Thar after the party hath an{wered upon his Oath, 
it is neither unuſual, unlawful,or ungodly to ſeek to convince 
him by Witneſs, or other trial, if he be {aſpected not to have 
delivered a plain and full truth ; and ſomewhat alſo in appro- 
bation of Canonical Purgation, with anſwers to the Treati- 
fors Objections againſt them, 
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Cray. IV. 

By the late Att, the manner 0 rmmeng in Ecclſiaſti- 
cal Courts,ts not altered, but left as it was. A Summary 
relation of what DofFor Colens in his Apology hath 

aſſerted and made good by Gods word, the pr attice of the 

Primitive Chriſtians, the opinion of the Fathers, the 

Laws Canon and Civil, and the Laws of the Land 

allowing and warranting them, The like praftice at 

Common Law, and at Geneva aud other places, pre- 

tending ſtrif# Reformation, 


S tothe procceding Ex officio, or otherwiſe in the Eccle- 
A fiaſtical Courts, according to Law and the due former 
practiſe, nothing in that late Act is ſaid _— it; and there. 
forc implicitly, at leaſt, it is allowed and approved. Rari ha- 
butto mandato £quiparatur, "tis a Rule of Law. The Law in that 
caſe remains at it was before, nothing nced be ſaid in juſtih- 
cation therecf, but only as touching the Oath Ex officio, or 
other Oath, not to be adminiſtred as there, and touching 
Purgation, 

Touching the Prqviſo's in that late Act, that which forbids 
Eccleſiaſtical Judges, to exerciſe any power, &c. as there ; 
and that other Provo that forbids them to render, or admini- 
ſter unto any perſon whatſoever, the Oath uſually called the 
Oath Ex officio, or any other Oath whereby ſuch perſon to 
whom the {ame is tendred or adminiſtred, may be charged or 
compelled to confeſs, or accuſe him or her ſelf of wp crimi- 
nal matter or thing, whereby he or ſhe may be lyable toany 
cenſure or puniſhment. I ſay, rouching the former Prowi/o 
he hath, I conceive, given full ſatisfaction in that his Apolo- 
gy, in anſwcring to the objeetions made in his time there- 
about, Thercin alſo he clearly and fully juſtifies the pro- 
ceedings of Eccleſiaſtical Courts in general and particuiar 
caſes. And to thar other Proviſo touching the Oath Ex officio, 
or any other Oath ; and touching Purgation, as inrhat Act, 
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I bumbly conceive, ſalvo meliore jud'cio, he fully and clearly 
evinces it, thar the law and practice thereof was juſt, to ten- 
der ind adminiſter the Oath ex oficto, or at the inſtance of a 
party, for the finding out of Sin.ony, Adultery, and ocher 
crimes and deeds of dacknet>,./ | {7x provations, to thai evil 
may be removed trom the Lind, Alwayes provided that 
there was juſt cauſe for the Eccleſtaſtical ſudge fo to tender 
- and adminiſter that O-th ; that is, that there was, before 
{uch oarh was ſo adminiitred or rende-ed to any party, duc 
proof made of a common fame, thac the parry was guilty of 
ſuch crime, touching which ſuch oath was to be adminiſtred ; 
or at leaſt there was, as in ſome caſes, deiiznciatio Evangelica, 
Or canonica, Or inſinuatio clamoſa, or other lutticient mdicia pre- 
ſumptions or ſuipicionts, to induce the Judge to tender that 
oath ; and ſo the practice alwayes was, and it it ever 
was otherwiſe, {as I believe that will ſcarcely be proved) ir 
ought not to have been. He ſets down the due cautions that 
ought to be had, when it is very probable that the perſon to 
whom that oath is tendered, will forſwear himſelf, then ro 
forbear it ; and that in capital crimes, to the danger of loſs of 
life or limb, it is not the praQice in any Courts to adminiſter 
ſuch oath, for that vecy tear of Perjury ; it being too much 
to be feared, that roo too many would rather. for{iear them- 
ſelves then endanger either life or limb, (though in ſome pla- 
ces of Scripture it appears, that even in ſuch caſes ſuch oaths 
have been adminiſtred.) The Father of lies could ſpeak 
truth inzſuch a caſe, Skin for 5kin (or rather as ſome learned 
in the Hebrew would have it) Shmn after shin, and all that a 
man hath will he give for his life. There alſo he ſhews the weak- 
neſs and a. >7nga of that yulgar Saying, Nemo tenetur 
ſeipſmm prodere or accuſare, being indeed the trite and general 
objection, That a man is not properly ſaid to betray or ac- 
cule himſelf, when as publick fame, or other ſufficient indicia, 
preſumptions or ſufpicions have acculed him, theſe are in- 
ſtead of the accuſers : and it ſeems diſ-ingenuous atleaſt, in 
thoſe _onny that pretend to Learning, and haye or might 
have examined the Canons, and Ecclefcaſtical Laws in that 
point, to urge one piece of a ſentence and leaye out the reſt ; 
E where 
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where they found or might haye found that ſentence, Nemo 
renetur ſeipſum prodere or accuſare, they did alſo or might have 
found that which follows in that ſentence, viz. Sed produit 
per famam, tenetur ſeipſum oſtendere, or mnocentiam ſuam pur- 

are. The accuſer of his brethren cited Scripture to out Savi- 
our 3 ſayes he, He ſhall give his Angels charge concernins thee,and 
in their hands they ſhall = thee up, &c. leaving out that in the 
Text that follows after thele words, He ſhall give his Angels 
charge concerning thee, that is, to keep thee in all thy wayes;, which 
alters the caſe. That notre or comment upon the Law, (or if 
they will needs call it a Rule or Maxime it matters not) Ne- 
mo renetur ſeipſum prodere vel accnſare, ſrve propriam turpituds 
nem revelare, is to be underſtood in crimes ſimply ſecret, and 
which are no wayes diſcloſed or come to light. But when 
ſuch ſecret fins are by ſome of thoſe wayes, that open a way 
to enquiry of a your ſuppoſed criminous, come abroad, 
and ſo in ſome ſort are manifeſted ; then thoſe former rules 
ceaſe, and that of St. (Hryſoſtom comes in, Homil.z 1. ad He- 


' breos, Non tibi dico, mt te 7 rw n publicum, neque apud alum 
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accaſes : but upon ſuch diſcloſing, then Proditus renetur ſeip- 
ſum oftendere, & innocentiam ſnam purgare. This is for the a- 
yoiding of ſcandal , and that the party may be reformed, 
Therefore doth e Aquinas himſelf reaſon thus, Thom.2.2. Cum 
qwis, faith he, ſecundum ordinen juris a judice imerrogatur, non 
wpſe fe prodit, ſed ab alio proditur, dum ei neceſſitas re{fpundends im- 
ponitur, per eu Oni obedrre tenernr, 

As for rendering the Oath to the party where there is an 
accuſer, that is not done upon the crime till rhe fame be pro- 
yed, or ſufficient preſumptions, circumſtances, indicia, or ſu- 
ſpitions, or ſemiplena prodatio, the oath of one ſufficient wit- 
neſs ar leaſt, ro induce the judge to give that oath, though pc- 
nal in ſome ſort to the party. 

This praQice he proves conſonant to Gods Word, to the 

raQice of the primitive Chriſtian, and the opinion of the 

_—_ and Fathers of the Church ; as alſo conſonant 
to the practice of Geneva, and other at leaſt ſeemingly ſtrictly 
teformed Churches : and to the practice of all Chriſtian Na- 
tion3, and other Nations not Chriſtian, guided onely by ri ght 
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reaſon and the Law of Nature : 2s alſo that by the known 
Laws of this Land, the Eccleſiaſtical Judgrs were {o warran. 
ted and commanded to give tht oh : the Eccletaſtical 
Laws and Canons being tull and clear in that point, Then 
he ſhews how the proceeding at Common Law in this Land 
is the ſame, not onely in ſome criminal hut civil cauſes alſo, 
For private debts 'twixt private pry penal to them, as in 
Wagers of Law, ſometimes for a greater, ſometunes a 
lefler debr, 'rwixt two private parties, with the parties oath 
that is acculed, and his Compurgators too ; even as in Pur- 
gation Canonical in the Eccleſiaſtical Courts, together with 
other Purgation or Deciſory Oaths at Common Law. Pro- 
ceedings in Chancery, with the ſeyeral ſpecies and kinds of 
cales, wherein ſuch Oaths at Common Law are tendered, 
being very numerous, and are by him cap.6. in the third part 
of his Apology, and other parts thereof reckoned ap, and tul- 
ly ſet forth. And if this may be done in civil cauſes, ought ir 
not much rather be allowed the Church in criminal, which 
works onely, medicinaliter, to reformation > the Common- 
wealth works ad penam, the Church not ſo ; this to the a- 
mendment of the party, to bring him to a voluntary ſubmil- 
ion, and to take away the offence and ſcandal which he bath 
juſtly given to his Neighbour, and to lead a new life ; that 
(perbaps) to the loſs of liberty, corporal puniſhment, or 
livelyhood at leaſt, beſides the infamy of being conyiRted of 
doing diſhoneftly and unworthily, 
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- HAPs V, 
That it is conſonant to Gods Word to give ſuch an 0ath 
Ex officio, or otherwiſe, 


F'7 ſoul is to be ſubjelt to the Higher Powers, This is to be 


underſtood in all commands not contrary to Gods 
Word; in ſuch comes in the Apoſtles rule, 1r :s berter ro obey 
God then man. That the giving ſuch an oath is not contrary 
to Gods word : An oath duly impoſed by the Magiſtrate, 
neceſſitates the SubjeR to take it, as appears by the com- 
mandment of God himſe:f, Thou ſhalt fear the Lord thy God, 
and ſerve him, and ſhalt ſwear by his name, The like is given 
by the Lord in the Prophet Feremy, O 1ſrael, thou ſhalt ſwear, 
The Lord lrveth m truth, m judgment and righteouſneſs. foſhua 
gave charpe to all the Magiſtrates of 1ſrar!, that Tyey ſhall not 
make mention of the Gods of other Nations, nor ſtall cauſe to ſwear 
by them. Saul did not onely charge the people with an oath, 
but made them vow with a curſe: not to eat any food that day till 
might : therefore one of them reported ro fonathin, Sawls ſon, 
That his father had made the people to ſwear. Some would cavil 
at this, as but an Adjuration, and would without reaſon diffe- 
rence that from an Oath ; but in that Chapter, 1 Sam.14. it 
is four ſeveral times called an Oath, The wife King Salo- 
mon impoſed an oath _ Shime: in a caule capital to him, 
Did not I make thee (ſaith he) ſwear by the Lord, Gc. So King 
Saul urged David to ſwear unto him. For a private oftence on- 
ly berween Neighbours, King Salomon tcſtiherh that a ne- 
ceſſary oath of Purgation may be required by the Complai. 
nant, When a 1.41 ſhall treſpaſs aramſt his neighbour, andLe ly 
upon him an Oath to cauſe hum to ſwear, &c. King foſias mad: a 
covenant and vow, and cauſed all that were found im feruſalem and 
Benjamin to ſtand toit, Nehemiah cauſed the Prieſts ro ſear, 
&c. lt is aſſigned for a ſpecial mark of a Godly man, 
To ſwear to his neighbour, and not 10 diſappoint him, theugh ut be to 

his own hinderance. 
eAbraham ſaid thas to his ſervant, / will make thee ſivear by 
Ve 
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the Lerd Gad of the Heavens, &&c, this in a private cau ſe, much Gen. 14.3, 
more a Magiſtrate in a cauſe wherein the Commonwealch or 
Church of God hath Intercſt, to have it ſincerely dealt in, 
Facob moyed Eſau to the ale of his birthright, and rook an Gen.: 5.23. 
Oath for confirmation of it, - A man fuppoled ro have born »,,, __ 
falſe witnels againlt another, is chereot brought in queſtion, ; 
and re-examined ; if it be objected, it was not upon vath, by 
conſequence of reaſon it muſt be upon oath, when what he 
has ſaid before upon oath is re-examined, and this in a cate 
very penal to him. The oath of Adjuragion is very frequent 
in Scripture, Prov.29.14.2bout not declaring curling which 
he heard. By the Hiſtory * of cab, as-we are f bond to * Jud 17 ru, 
do all to the glory of God ; 1o it belongeth to the glory of God f 1 Cor.:io.z, 
for 4 no due preſumptions (burdned with a crime, and 
charged by the Magiſtrate) ro confels of himlelf ; as appea- 
reth by the hiſtory of Achay. The lor fell upon him, Hur 
this was but an inducement to ground a ſpecial Inquiſition 
againſt him ; if hereupon he might have been executed, 7o- 
ſua needed not to have required any further confeſſion of X 
him ; but he goes further with a moſt folemn Adjuration, Lev:s.r. 
(in thoſe dayes uſed for an oath, the Hebrew word ftigaitying 
both, and being tranſlated ſometimes jur.umentwm, and lome- 
times adjwratio, Son, grove glory to the Lord God of Iſrael, Cc. Joh 7.9, 
albeit the puniſhment was capital » Exra adjured the Ch of _—_ 
Prieſts, &c. Calvin in his Inſtitutions gathererh, thar chun hs 
rook an oath, Whena man is found fecretly murdered in 
the field, and the murder is.not known, nor ſuſpected ; yet 
all the Elders of the next City thereunto ſhould uſe certain 
Ceremonies, and then ſwear, That ther hands hare not ned thts yy. 
bloud,nor ther eyes have ſeen bum that ſhedit In Levnicas 2 certain 
Sacrifice is to be made for certain fins, amonglt which this is 
one, as Arias e Montanss trantlates it out of the Hebrew ; 1; 4 
ſoul, or a man ſhall have ſinned, and have heard the wiice of «4 Leviecs.1 
Adjnration or Oath, &c. That which is here ſaid, i he have 
heard the voice of an Oath + the Gerevs Trantlation oftereth ir 
chus in the Margin, as if it were nearer to the Hebrew en 
the other in that Text, viz. 1/the judge bath 'aken an 04h of on 
other, When a man delivers money or ituit on trult :s be kept Exo8. : 2. 
. by 
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by hisneighborr, if it happen to be imbezelled away, and the 
thief be not certam!y known or found, by the Law of God he mult 
take a neceflary oath of purgation and enquiry. The ſame allo 
isa little after eltabliſhed by God rouching any quick goods 
happening to be left m depoſiro. A ſacrifice of Atonement for 
ſuch a tin of Perjury is preſcribed, 1f «ny do fin (laith the 
Lord ) and deny u:to his neighbour, fc, It 2 man be moved 
with a jealous mind againſt his wite, ſhe is not onely to be 
charged with an oath, bur to have further tryal to drink the 
bitcer waters. When the Prophet feremy was charged by 
the King in a generality, tro anſwer that which he would aske 
him, the Prophet promiſeth ſo ir ſhould not be capital to 
him, he wad anſwer it, Whether upon oath or not oath, 
(for before God 'tis the fame) no doubt he anſwered the 
truth. (a) The ſame Prophet, when he was charged with a 
particular bigh crime, refuſed not to anſwer, or bid them 
proveit, but roundly anſwers it. (6, So Elſba examineth 
Geha71his lervant. (c) Joſeph in e/£g pt gave an oath to his 
brethren. (4) Zedekiah took an oath of Subjcction, and is 
blamed and puniſhed for breaking of it. (e) The oath given 
to the Gibeonnes was to be kept, and the violation of it puniſh- 
ed, For the manner of proceeding, or the caule of queſtio. 
ning, we ſee many inſtances : Firk, in flagranti crimine, * it a 
arty be taken in the manner, as we ſay ; or the fa& is mani- 
eſt : as (f) Zimri's was, (g) Orthough the fat be manifeſt, 
the perſon committing it is unknown, or the queſtion is of 
the perſon, the fat being unknown ; as in (4) Achans caſe, 
Or by maicia, ſuſpected tigns ; ſo (+) eAdambiding himſelf : 
So againlt (4) Cam, Abel not appearing : eAdam impeachrt 
Eve, and Eve the Serpent, and both were puniſhed upon it, 
Or upon infamy and cry, (/, The cry of the Sodomnes bei 
great, 1 will deſcend, ſaith the Lord, And ſuch kind of Enqui- 
ries are made both in the Law, (ms) 1f 4 report ſhall come to + 
or thou ſhalt hear ; as allo in the Goſpel, as againlt the inceſty- 
ous perſon, (n) /t * reported. Or by ſuggeſtion or complaint, 
as in (0) Fobs caule, _—_ the Devil was Accuſer, foſeph one- 
___ ſuſpicion gave his brothers the oath, Evangelical 
nunciation, as Rene 8.7, when Church or State yy 6 in 
* ls 
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danger, as in the Valley of Achor, that is a gainſt the troublers 

of Iſrael, ſo ſignifies the word Achor. When Peter and Fohn 

were examined in the great Council, By what poyer, or 12 what As 4. 7. 
name they had done that mracle ; Peter tull of the Holy Ghoſt 

anſwered plain| and truly, though ir might have been capi- 

ral to him. Whar ſpirit are they of, who being required by 

lawful Authority to anſwer in matters not capital, yer will 

not anſwer at all > for upon a mans own confeſſion judicial, 

though not upon oath, he may be equally convicted. In the 
proceedings a ainſt Sr. m__ there were no Acculers in AAs 6, 
truth, but thoſe who by Subornation denounced him to the 

Prieſts, and who are twice-called witnefles, becauſe they de- 

poſed againſt him ; yet he refuſed not to make an{wer , 

though capital ro him, When the Captain asked Sr. Puw!, x5, ws 
whether he were not that e£zypriay that made a Sedition,&c, 

he anſwered direRtly and denied it, Likewiſe the ſame Saint 

Pax), in all other his conventings before Authority, mentio- 

ned in the AZ: (even art the ſuit and accuſation of a party) ag, , .x 
refuſed not particularly and truly to an{wer to all that was &c. ; 
objeted. Andall thus is done to the fifting out truth, and 

puniſhing crimes, either truly ſo,or at leaſt thought to be ſo ; 

and criminous perſons are queſtioned, as well ofike fact, as 
circumſtances or fame ; (a) Haſt thow eaten of the fruit of the (1) Gen 3.9, 
fervidden tree ? So the Princes queſtioned Barxch about Fere- 
miahs book, (6b) Tell us, how aidſt thow wrue theſe words ? So (6) Jer.16.17, 
'c) Eſras examined the queſtioned perſons concerning their (<) Ezca 1c, 
own fact, So the (4 ' High-Prieſt, having committed Saint (a) Aa 
PA4s, examined him further, for oftentimes Accuſers (as the FO 
Heathen could obſerve) fall off; all cannor, ſome will not 
accuſe ; what then > many crimes, being the deeds of dark- 

nefle, cannot be (e) revealed ; (f)) Becauſe hand is in hand, (e) Eph. 5.11, 
and they will not bem ay themſelyes, Becauſe the name of Doeg (() Prov. 16.5, 
ſounds harſh, and to come forth to accuſe a man. is | ontbann, 
poor and odiobs, a matter of coſt, danger and (g) Infamy ; (4) Proy.z5.8., 
muſt Villany therefore be hid, and ſcattered abroad, and get 
ſtrength, till rhey break our to the deſtruction of the Com- 
monwealth ? Or becauſe none can or will (tor 'tis all one, 
whether one will not accuſe or cannot accuſe) therefore it is 
not 
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not lawful to queſtion > and without an Oath *tis to little 
purpoſe ; the: fore God commands that way of Adjuration 
or g.v.ug an Oarh, .* So the King adjured «AMicheas, + fo 
the Hob Prieſt our Saviour, and both of them anſwered. 
Bur ſhould any queſtion Adjuration, even a clear oath was 
l-wwfully givcn even to the actor; as Exod 22.8, 1 Kimgs 8 3, 
ar cherefore more then pertaitted to the Magiſtrate, For 
ſurcly it were hard, if every private man might require an 
oath of the queſtioned, and nocthe Magiltrate : ſhould ir be 
laveſul in the caſe of a Pawn, and not of a Kingdom ? An oath 
isan en4 of con:royerlie, faith St. Pawl; then an oath to be 
taken for thitend. In a caſe Matrimonial, which is meerly 
Eccletiaſtical, Interrogatorics were adminiſtred with oath, 
(as ina cauſe of Incontinency, Naum.g.) and the proceedings 
being by Enquiry , without any accuſer at all, And this 
which is to be noted in the caſe in Eſdras, they are no wayes 
forced to it, but defire to take their oath friſt, and to be exa- 
mined after ; then which there is no cauſe more ſuitable, 
then to the proceedings in Eccleſiaſtical Courts before the 
aſſing of the late Act, and againſt which the Innoyators 
—__ uſed to take exceptions. In ſome of theſe aboye- 
mentioned inſtances, we ſee how oaths were adminiſtred e- 
ven in capital cauſes, much more may they be where there is 
not that | ny nay, no danger of lofſe of Goods, Liberty, 
orany other lofſe ; but onely for a medicine to the ſoul, for 
reformation of manners, and taking away ſcandal and of. 
fence given, They were queſtioned too, we ſee, upon {mall 
ſuſpicions, ſigns, preſumprtions, or any other cauſes of queſti.. 
on, nay, ing at all as tothe __ queſtioned, upon 
whom no true colour of ſuſpicion lay, (ſomething like our 
Coroners proccedings in ſome caſes) but onely a fa& was 
on fg that was apparent, whereof it was poſſible 
that he was not guilty , as in the cale of a perſon found 
fl1in ; then much more ought it to be upon great ſuſpicions, 
preſumptions, or publick fame thereof proved. This being 
thus by Gods Word, in the next place we may look into the 
practice and opinion of the primitive Chriſtians hereupon, 


Cnar, 


end Canonical Purgation. 


'*- HAPs VL 

That the _=_ and Prattice of the Primitive Chrifti- 
ans, and the Fathers of the Chwch, was to adminiſter 
ſuch 0ath Ex officio, and upon Accuſation, and for 
Pargation Canonical, with the pratice at Geneva. 


T is well ſaid by an ancient and learned * Writer, Dominis + cromatius is 
wnter juramentum 0 loquelam noftram, nullam vult eſſe differen- 5 Mat. Facit, 
tiam, And Aquinas (aith, + If he which is brought into queſtion, — ng 
and mterrogated b "—_— without hss oath, ſhall anſwer untruly, cal. Tolet, quart, 
- pager 4 J \ Thom.3.2. 
that therem he (inmeth ly. The old Chriſtians in the primi- 14.69. art.3, 
tive Church were far from ſuch ſhifts of anſwering dangerous 
{tions propounded to them by Heathen Magiſtrates, or 
rom an{wering untruths to them, Tertmllian 7 cr very 
plentiful, eſpecially in his book called Apologeticon : A (ri- Tenul in 4pv'. 
ſfhian, faith he, if he be indifted or denounced to the Magiſtrate, *.1+ 
he rejozceth in it ; if he be accufed, he propoundeth no defence ; 
when he is interrogated, he moſt willingly confeſſeth ; and when he is 
condemned, he = thens or God thanks. And much more hath 
Tertullian to this purpoſe. St. Auguſtine doth plainly eſta- 4ug.ſerm.:8. 
bliſh and allow of Oaths taken concerning a mans open of. {ev*b0 Apof. 
fences, being indeed ſuch alſo in their own nature, 1f perhaps ©? hs 
{faith he ) thine Oath be wrged, (meaning a Deciſory oath, be 
exacted of thee by a private perſon) ſay not, / will not ſwear, 
for i cometh of evil which thow doeſt, but yet of his evil that exatt- 
eh it of thee ; inſomuch as thou haſt no other means but thine oath to 
purge and clear thy ſelf of the matter in handlmg. In another Aug.ib'd. c.10. 
place he ſpeaks and allows of oaths taken in way of ti- 
on of one ſuſpeRed for theft : and in another place _ ayes Aug.ep. 137. 
and approves of the ſame praQtice at e Millan; this was in a 
civil cauſe criminally moved, and for theft ; a crime, though 
not ſimply capital by the Civil Laws. In another place ; 
In denouncing others (ſaith he, ſpeaking of Denunciation of Ang.in qu.Lev. 
faults ro the Magiſtrate) this moderation is alwayes to be uſed by 
1s, that we relate ut wnts ſuch which may rather help than hart him, 
(in caſe the party ſhall ſwear faiſly) ether by correfting hins, or by 
F d pre» 
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deprecation to God for him, ſo that he will by confeſſing his ſault ap- 
Cbryſ. hom. 16. ply this remedy unto himſelf. St. (hr 5 fo alloweth of Deci- 
ad pop» Antivc. fyry Oaths or Wagers of Law, and teſtitieth that ſuch neceſ- 
fary oaths were in thoſe times impoſed roexact mens confel. 
ſons, and whether they had ſtol'en ſome certain thing or 
not, This he allowes touching meer crimes in their own na- 
ture, and that ixponthe inſtance of a Plainrift particularly in- 
rereſted but in his goods and chattels, 
This Kind of oath was not onely allowed in the old 
Church, but commanded to be put in uſe (as lawful and con- 
ſonant unto Gods Word) againit perſons conyented and had 
in ſuſpicion, even in one Church, which the moſt and hotteſt 
oppugners of this oath do reckon to be beſt, yea, and almoſt 
the onely Reformation that may rightly be fo called ; For 
in the Diſcipline of France, concluded of in the National Sy- 
nod there, 1559,1561,1563,1565.it was thus declared ; The 
The Ecclefia- fazhfal may be conſtrained by the Conſiſtory to tell the truth, ſo far 
_ _— forth as u derogateth nothing from the authority of the Magiſtrate. 
28.12, TRY They may be conſtreived, ſay they, but there is no compulſi- 
: on, but either Civi], which they will not arrogate ro them- 
ſelves, as torture or _— impriſoning or ftining, &c. of 
clſc by the parties oath, which upon pain of Perjury, if he 
once {wear, orof conviction if he will not, doth as it were 
couſtrein a man to ſay truth, And that an Oath is meant by 
the Canon of the French Church, we are taught both by the 
Hiſtory of Camperel! a French Miniſter at Geneva, a5 alſo by 
that of thoſe = danced in Widow BakhaJars houle there. 
[ater epiſt Cal- (amperell was appointed by the Confiſtory of Elders there, 
v n.infolio tobe examined upon his Oath upon certain Interrogatories, 
p4g-42! 2422+ whereof allo two concerned what he had in his very purpoſe 
calvin. F:rello and intention of mind, The Dancers, becauſe at firfr they 
pL:64.tp1?. denyed it, were put to their corporal oaths, to declare the 
in foto. whole truth of that merriment, And all dancing there is held 
2s an offence and grieyous crime, as appears by the Ordinan- 
ces of Geneva, and by the very laſt frame of Diſcipline con- 
cluded 15 71. by the French Churches. 
For Purgation Canonical, as it was uſed in the Ecclefialti- 
cal Courts of this Kingdom, in a word 'tis the fame in theſe 


Courts 


and Canmical Purg ation, 


Courts ina criminal cauſe, as at Common Law a Wager of 

Law is ina civil cauſe ; differs no more then thus, this iz 

touching our Lands or Goods, that touching our Good name 

and Credit, Iris lo far from being condemned by good and 

godly Biſhops in ancient times, that by whole Councils it 

hath been preſcribed : Zeta Lay-man, faith one Council, f  __ 

need be, purge himſelf by his Oath, and let a Prieſt by the conſecya- _— — 

tion of the holy Sacrament, be mterrogated. And another Coun- gs 

cil thus, Let a Prieſt, if he can, purge himſelf of the crime with Sunn 

ſeven of his Order, and a Deacon with three, So was it decreed ,,,;; pany 

by a third Council, 1f a Prieſt or miſter be famed amongHt 

his charge, and #t cannot be proved before the Biſhop by witneſs, let 109. ibid. ex 

hins be ſuſpended unill he perform due ſatisfattion, left the faithful ©9ncit. Herden, 

people be [candalized : But, as owy Elders have taught, then 15 the 

ſatisfattion due and — when according to the Canons, or as 

the Biſhops ſhall judge fit, he joyneth unto him ſeven Compurgators, 

and ſwears by the hol Goſpel laid afore him, that he hath not com- 

muted the crime laid wnto hins : When he is thus pnrged, then let 

him again freely execute his office. And in another Council we 

find Pwurgation preſcribed for Theft, and alſo for Adwhery ; and Concit. vom. 

according to the reſcriptions of theſe Canons and many 0- 

thers that might be alledged, examples of ſundry ancient Bi- 

ſuops in the Church, that have themſelves made their own 

Purgation, for avoiding and removing ſcandal and offence, . 

Six1 the third, an ancient Biſhop of Rowe, but upon the ac- 12 qu. 4. c. 

cuſation of one Baſis, did willingly make his Purgation up- Mandaftis, 

on his oath ina Council, And fo did Leo, another ancient ,,, carnl.s 

Biſhop of the ſame See, purge himſelf with twelye Biſhops, : OD 

Gregory the Great ——_— unto * Leo, f eMemuins and * Greg.ep.13, 

* Maximw, three Biſhops, to clear and purge themſelves of a4 1u/tin.Presb, 

ſeveral crimes by their oaths, whereof the laſt was for Simo- * 14-ep 21 2, 

ny. Innocentiss allo cauſed the Biſhop of Trent to purge him- —_ v" 

ſelf likewiſe of the like crime of Simony. And what be the mom 

Oaths touching Goods ſtollen or imbezelled, which were left 

with a man upon truſt appointed in Exodys, and thoſe in Sa- 

lomons Prayer at the Dedication of the Temple ; other than 

oaths of Purgation of a crime, impoſed by the party having 

an intereſt > Likewiſe the oaths mcntioned in Lewiricxs con- 
F 2 cerning 
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cerning goods denyed , that are pretended to have been 
left an depoſito ; or _ gotten. by robbery or wiolent op- 
preſſion, or caſually found after they were loſt, yer by the fin- 
der denyed ; are they not for purgation and clearing of the 
party from the crimes imputed ?- and in ſome reſpeR alſo de- 
ciſory of the whole controverſie, unlefie found proofs rouch- 
ing the true guiltinefle of the party may afterwards be found 
out and uſed > The Oath of Jealouſie taken with a further ſo- 
lemnity of _—_— and impoſed by the Pricſt, a publick 
Magiſtrate in-that behalf, is an oath not onely of Enquiry, 
but of __— tothe woman denounced for ſuſpicion of 


Adultery by. her husband. Laſtly , the oath impoſed by 


Gods Law, upon the Elders of the City ſcituated next unto 
the corps of a man which is found ſecretly murdered ; is a. 

lain and moſt dire& oath of Pargation, even ina crime (in 
his own nature) evil and capital to the offendors. For juſtify- 
ing of the Oath Ex officio, and at the inſtance of a party, and 
of Purgation with Compurgators, all in a manner as above, 


the authority of the Civil and Canon Laws is manifoldly 


extant ; but that eyen the oppugners doubt not of, nor deny, 
but reject them, as in their conceit unreaſonable and ungod- 
ly ; and therefore 'tis needlefſe to name them, being ſo cafe 
to be ſeen, and obvious to every common eye. The recei- 
ved uſe of therfi, amongſt moſt Civil Nations, make it to be 
little lefſe than 7-5 gentiwmn, and therefore by moderate and 
graye men not to be ſleighted, 


and Canpmical Purgation: 


| Crae. VII, 
That the like pratice touching th:ſe Oaths, wand was in 
all Forreign Chriflian Nations, and other Nations not 
Chriſtian, enided onehy by the Light of Nature, 


FI prove this in Chriſtian Commonwealths, the Canons 
of the Church, and the praQtice thereof in all ſuch for- 
reign Chrittian Nations evince it ; then which nothing is 
; more manifeſt : To cite the particulars, at leaſtwiſe to recite 
them, would be yoluminous ; ſcattered all along the Civil 
' and Canon Law. Dr. (ſens, in his third partof that Apo- 
logy, chap.9. quotes many of them, as they were uſed in the 
| Roman Empire, before Conſtantines time as well as after, By 

the cuſtoms of Hwugar; there be many and long Conſtituti. Couſne (nt 
| ons made for the raking ſuch Oath, and of the manner of it. — EE 
It is teſtified alſo to be the uſual practice of all the Domini- G4 
ons in Jtaly, that the party convented in Temporal Courts, , ,;,,. ;» 
whether by way of Accuſation, or at the Profecution of ano- qua'it-r 44. 84, 
ther, orby way of Enquiry, Ex officio judicis, mult ſwear to Ca/onu in 
declare the truth, in all thoſe things that ſhall be asked of Pratt. fo' 8: 
him, even of the crime it ſelf, This is much trier than in *7" 
the Laws of Exgland, Eccleſiaſtical or Civil. 

For Merchandizes to be carried out of France, the Mer- Ori»naxcs tus 
chant muſt under his hand particularize the commodities OO 
with the weight and , meaſure thereof, that there be no de- ,," grate. 
ceitful or forbidden Merchandize there, and upon the truth bye poſ'ige, 
thereof he is to (wear, Fe. page. $95, 

In another Ordinance there, the Plaintiffs ſwear to the g,y4,,.u+ de 
truch of what is in their Bills, and the Defendants antwer up- France premie/ 
on-oath,to confeſle thoſe things which be within their know. 4 1539. at + 
ledge. In other matters criminal it is reported to be the cu- 16.38, 
from of France, for the party Defendant onely to wake farrh Mare us deci» 
when they are obje&ed, and be is thereupon to anſwer, whe- /'#7 574. 
ther he hath commirted chem or not ; bur he is not ro take a 
_—_— oath, betwixt which two (before God) there is no mn, 


ce, But by the cuſtom of Normandy, the Appealed of ,,,o,n; 4. 
murther Norma tdy. 
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murther muſt upon his oath (holding his Adverſary by the 
band) ſolemnly {wear whether he hath commirtcd ſuch fa&t 
orno : and Stamfordafirmerh the Law of Eng/and to be the 

ſame in like caſe of Appeal. 
Amongſt Nations of far elder times (in moſt flouriſhing 
Commonweals) oaths were taken by Plaintiffs and Defen- 
Ex ?olluce $i. dants, in all cauſes whether civilly or criminally moved, So 
gonins { 4. £.4. among the Athenians, beſides a ſumme depoiited to be tortei- 
de rey. Athen. ted by the failer. When e/Eſchines acculcd Timarcins of a 
A(chines co» foul crime perpetrated upon him by one Aliſgolas, Miſgolas 
tra Timarcnumy was to be put to his oath, Plato commends AKhadamanths, 
peg 7. Ge e. that ſtrict A oicier feigned by the Poets (as «Aacxs and Mi- 
Platolib.x1, de nos allo were) to bea Judge in another world over Ghoſts 
legibus, deccaſed, for his juſtice ; [ ſay, he commends him for exatF- 
a oath in my cauſe in comroverſie. Ariſtotle, Plato's Scho- 
TH _ wit, ler, teſtifieth and commendeth the like courſe, The hiſtery 
TY of Glawcws, an ancient Spartan, that moſt juſt people of Greece, 
evidences this; there the oath of a thing left in Pawn was uſu- 
Heredot in ally given, Glawcxs and his whole Family rooted out for de- 


Prato,ib.6. nying ſuch a Pawn left with him, 
Dis Cretenſ, TIn—m—_—_ ſolemnly and publickly took his oath, 
(2b. x, bets Tre- that he had never polluted Hippodamia by Incontinency : fo 


_ was the cuſtom in Greece in matters crimunal, Homer mentio- 
Homer, Iliad neth the ſame King purged himſelf alſo in another form, bur 
{.19. v.257. with an oath too, i he had not violated Briſess. 

Pwſanias £5. In the ay ay Games, the Gameſters with their Farents 
acl, and Brethren {wore they had uſed no fraud nor deceit. 

Cato dere Rus, In the old K2»man Commonwealth, private Houſholders 
£144,145 putanoath ro their Labourers that gathered Olives, that they 
A « finih ſet, ad not ſtollen nor imbezelled any, &c. So the old Raman 
t, de jwram.ca- LAW is upon prefumptions, he that refuſeth to take the oath, 
lum. & c. inter though the cavie be criminal, is raken for convicted. Vitto- 
tame riagzs, Gencral of Germany, diſplaced his Legate or Lieute- 
CL > nant, forretuling ro take an oath that he was not bribed. So 
Tacit. lib.», Tacitss ſpeaks of a ſolemne oath, which the Senate cau- 
And, ſed to be taken by way of Purgation, in high criminal 

matters. 


When the Pretor, one of the chief Magiſtrates in oy" 


and Canomical Purgation, 29 
had made choice of 450. Judges to decide cauſes, hewas to Lex $:rvilis 
ſwear be had choſen none of them dulo male, or for any ſiniſter Gixcie «pu? 
reſpect, And much more might Fe inſtanced to this purpoſe, by gre” A 
to-ſhew the juſtice of ſuch proceeding, .6. ae 1ud:che, 


— — 


Crae. VIIL 
That by the known Laws of this Laud, the Eccleſpaſtical 
Fudges were ſo warranted and commanded to give that 


0ath, according to the Canon and Eccleſiaſtical Laws, 


Rdinaries arc authorized to enquire of the Foundation, x H..c r. 
One and Goyernment of Holpitals, being not of the 
Kings Foundation, &c. and to make correRion and refor. 
mation according to the Laws of holy Church, as to them be. 
longeth : now by thoſe Laws Enquiry touching crimes not 
capital is made by the Defendants oath, as is notorious and 
before proved, and this cannot but be penal to the parries vi- 
fited von guilty. Executors and Adminiſtrators are to take 
the oath of the truth of the Inventory ; yer this may imply 
Perjury, or diſcovery of a mans own fault. Ordinariesare 1 Eliz.c.z, 
to enquire of, as heretofore hath been uſed by the Queens 
Majeſties Eccleſiaſtical Laws, about uniformity of Common 

ayer, 
of may give the Oath of Supremacy to a Clerk x Eliz c.s, 
within his Juriſdiction, 

In this At of Perjury the Laws Eccleſiaſtical have the 5 Eli: c.9. 
powers reſerved to proceed as before, which was by oaths, 

Phat allowance is made by Common Law to Courts Ec- 
cleliaſtical to enquire, (and ſo conſequencly- by ſuch oaths) 
appears by two precedents of Conſultation ſet down in the Regift, ric. 
Regiſrer ; the firſt alloweth of an Inquiſition made by the TE 
Dean of Torbs Official for deteRs ina Chancel, &c. The o. 1.48. 
ther beſides a conſultation conteins a commandment to the 1hi4. fo! 
Ordinary to take full information, b way of Inquifitionand *' 
other means, touching the value of Tithes, An Ordinary Ihid. t0!.44.b. 
proceeded againſt a Pariſhioner ex officio, as for a crime for ' 

| Tithes 
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Conſtitut Pro - 
vinc At hereti- 
cs, C. nulla, 


A Treatiſe 
rouching 
nſticuc. 
P,ovinc. and 
Legatine,C.23. 
printed by 
The. Godfrey. 


Touching the Oath Ex officio, 


Tithes detcined by him. Ad correflionem anime, the Ordi- 
nary proceeded againſt a Lay-man for Oiary, even atthe 
inſtance of a party grieved : ſo in ſeyeral other caſes, as in 
the ſame Regiſter mentioned, fol. 43, 50, 51, 54, 55, 57+ 
Upon the cavils of ſome buſie | 1— an againſt Oaths mini- 
ſtred in Courts Eccleſiaſtical and Temporal, a Conſtitution 
Provincial was made againſt it: Let no man, faith that Con- 
ſrirution, preſume to diſpute , &c. againſt Oaths, which are made 
either in Eccleſiaſtical or Temporal (ourts , im caſes atcuſtomed, 
and in uſual manner, &c. By this appeareth the pradtice of 
ſack Oaths in both Courts : and Quantities German in Henry 
the Eighths time, who wrote _ ſome Provincial Con. 
ſtitutions, allowes of ſuch Oaths to be taken, Many more 
inſtances hereof may be given, bur it being apparent and no- 
torious, that {uch proceeding Ex officio, and at the inſtance of 
the party, and Purgation in manner as before, was conſtantly 
braiſed in the Eccleſiaſtical Courts, according to the Ca- 
nons, Conſtitutions, and Laws Eccleſiaſtical, before 25 H.8. 
and by the aforeſaid Statute of 25 H.8. ſuch Laws and pra- 
Rices have been confirmed , not being contrariant to the 
Kings Prerogative, or the Law of the Land : And it appears 
that in ſuch caſes, according as is _ in the Ecclehaſti- 
cal Courts according to the Eccleſiaſtical Laws, it is ſo far 
from being contrariant, that it is moſt conſonant, and allow 
ed and commanded by the Temporal Laws of the Land. 

ſay, ita ing by the Acts and Records of Eccleſiaſtical 
Courts, that ſuch proceedings were ſo conſtantly upon oath ; 
there necds no more be ſaid for juſtification thereof, bur it 
may ſafely be concluded, that {( before the making of that 
late Act) the Common Laws and Statutes of this Realm al. 
lowed ſuch Oaths ro be tendered by Ecclehiaſtical Judges ; 
and therefore the oath of the party, in ſome matter of crime 
that might be damageable and _ to him, was both in 


practice, and was allowed alſo to be pr:ctiſed (in Courts Ec- 


clefiaſtical ) by the Laws of this Land, 


CHAP, 
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CHAP. IX. 

That O0aths adminift, ed fo parttes fo :ching madlters aAs- 
mazeable, criminal and penal tothemſeluts, are weed 
and required by Temporal Conrts, and by the Laws of 
the Realm. 


N the Chancery, when the proceeding is moved ciwiliter, 
and not crimmaliter, not t5 any ublick puniſhment, but 
tothe private Intereſt of the party, and ſometimes lewd ptz- 
Riſes and mildemeanours criminal be in the Bill fer forth ; 
= muſt the Defendant make particular anſwer thereto upon 
is oath, So in the Cuurt of Requeſts, in the Marches of 
IWales the Court of the Council taere, and in the North parts; 
ſo that to the intent ofa Defendants being urged by oith 
(fomtimcs) to diſcoyer himſelt ina matter criminal, it co. 
meth to as much in theſe Courts, as is challenged for unlaw- 
ful in Courts Ecclefiaſtical : and the Chancery muſt needs 
be the ancienteſt court of this Realm, becaulc from thence all 
original Writs and commiſſions do come, whereupon the 
other courts do ground all their proceedings ; therefore pro- 
bably, as in ſundry other points of proceeding there, they 
drew the exacting of the Defendants anſwer upon oath from 
the Civil Law : For that court of Chancery being here in 
time and nature the firſt, (after the Roman yoke, before the 
coming in of the Saxons, was ſhaked off here) it could not 
take light from other courts of the common Law, but from 
{ome other, that was before both it and them, The Romans, 
under whom we were then, gave us theſe Laws moſt proba- 
bly ; ſo they uſed, as their Hiſtories teſtifie, ro moſt Provin- 
ces they ſubdued. Many of the ſame Laws were taken up 
and retained by the Sxxons, eſpecially untill the coming in of 
the Norman Conqueror, who abliſhed the cuſtoms of Nor- 
mandy. Amongtt others they retained, till then, that Law 


was One, That all brethren ſhould participore alike their fathers 1n- 


heritance, We read of Trebatixs, an ancient civil Lawyer, of. Ger famil.ep, 


ten mentioned in the Pandetts, (who lived in Fulins Ceſars 
CG time, 
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time, before our Sayious birth many years) did remain at 
Samarobrina in this Ifle of Britam ; 4 | afterwards that fa- 

Forcezulus, mous Lawyer, e/Emilins Paulus Papiniznus, did profeſle the 
Law, and kept his Tribunal feat at the city of York, 

For the court of Star-chamber and High-comm:ſfion, I 
mention not the proceedings there, becauſe thoſe courts are 
taken away, though (as before) perbaps the want of them, 
eſpecially if in ſome things regulated, will by many every 
day be more thought of : the proceedings there are in freſh 
memory, to have been in like manner upon oaths in criminal 
caules, 

In all the courts of Record at Weſtminſter, do not the Jud- 
ges by corporal oath examine any perſon, whom they have 
cauſe, in diſcretion, to ſulpe& to have dealt falfly about the 
return of any Writ, entry of rule, or ſuch like matter , 

13E.1.ftar, not being capital > «Men areto be aſſeſſed, and ſworn to have 
Winton. ſuch aſſeſſed Armour m their houſes, 

(a) 17 E 3. (4) The Kings Widows ſworn not to marry without the 
Prerog, Reg. Kings Licenſe, (6) Labourers are to take an oath to do the 
©.4+ labours appointed, &c. and if they refuſe they are to be put 
(b):5E.3- jntotheStocks. (c) Another Statute much to that purpoſe. 
ur {d) The Sheriff may upon oath examine the choofers of 
£17. Shice-Knights for Parliament, {e) Thoſe that ſhip over 
(d) 8 H 6.7. Woolls may be put to their oath by the Mayor, &c. and fe- 
(e)z7E-3» yeral more, as 11H.7.33. 51: H.3. 27 E.3.6. 23 Ehz6: 
ſtar. ſtaple. 95. all which oaths, though neceffary and equal, may bring 

great damage to the party. : 

Other Scarures there are, that may tend to make the party 
diſcoyer even matters criminal or penal to himſelf, The 

Stat, de Exon, Statute of Inquifition upon Coroners , the Enquirers ſhall 

de 1nquiſtion. make all the Bayliffs ſwear, That they ſrall well and faithfully do 

ſmper 7 wa that which they have m charge by the King and his Council, and that 

hn they ſeall conceal nothing of x. This is general, and may be pe- 

nal to the Bayliff. 

E. 3. flat.de Mayorsand Baylifts in every Port where Merchants and 

moue.as 9» Ships be, ſhall take an oath of Merchants and Maſters of Shnps that 

\ they ſhall do no fraud againſt that Ordinance towching Money, This 
way be pena] 100, and to diſcover their own guilt. 

The 
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The Statute rg H. 7.6. 14. gives authority to divers 
great perſons, to examine Detendants infor againk for 
certain offences, and breach cf Statutes, as well by o2tus as 
otherw' ſc, by their diſcretion, and to adjudge, &c, Ia feye- 
ral other Statutes, where ic is ſaid to examine, is men; upon 
oath, otherwiſe it could not be fo underſtood of the Witnel- 
ſes; as\8E42. 11 H.7.23. 19 H.7.14. 3 H.7.1. 21 HS. 
10. 5 Elzg. 

Vintners put to their oaths, whether they keep their wine 24 H. 8.6. 
to ſell by retail or in groſle. 

Concealers of Bankrupts goods to be examined upon 34 H.8.4- 
oath, &c., 

The Lord Chancellor ex officio to give the Oath of Supre- 5 Fiz+ 7+ 
macy to whom be thinks fit : this may be penal to the re- 
fuſer. 

Such as be ſuppoſed to be parties and privy to the fraud '3 Elz.3. 
uſed in conveyances by Fugitives over the Seas, may be exa- 
mined upon their corporal oaths, &c. the refuſers to be fined. 
In which, as in the other Starutes, it is evident, that it ray 
many wayes happen, that ſuch oaths may tend to the urging 
them to diſcover matters criminal and penal to * ns hg 
that are appointed to take them : and the four laſt al 
concern oaths given, where neither Bill nor yet Information 
is preferred againlt the parties examined, and therefore to be 
tendered more then ex mero officio. 

In matters that induce damage to him that ſwearetb, there 
be ſundry examples at the common Law ; one or twe may 
' ſuffice, A woman covert Baron (being to acknowledge a T. 25 Ex3.tol, 
; Fine) if it be doubted whether ſhe be 21. years of age, ſhe oe 
| ſhall be examined upon her oath. 
| In an Action of Detinue of goods, the Plaintiff was exa- Y: 3 H.6.38. 
| mined where they were delivered, 

A Plaintiff examined where an Obligation, which be plea- 5-3 H.6.39. 
ded, was made. 

{ Sherifts, Stewards of Liberties, Reeves, Bedel of Strayes 
and Waites, Rent-gatherers, &c, or other Accomptants to 
the Prince, or other great Lord, are uſually urged to their 
Accompts upon their ouths : this may be penal and ignomi- 
nious to them, G 2 In 


vim 
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Stamford Pleas Inan Appeal of murther (as before) the defender muſt be. 
of Crown, 1.3. fore battail ſwear his innocency. | 
| One ſworn of a Jury, and departing from his fellows, and 
returning, was by the Jucges ex officio examined upon his 
cath, whether he fad talked with the Defendant, 


A Tenant cf Land was examined by the Judges, whether 
he confefſed the Action of the Demandant by covin, which 
was found, 

A woman that brought an Appeal for the death of her hug. 
band, but ſuppoſed by another name then ſhe bad indeed, was 


heceupon examined, 
H, 5 H6.& A uſpeRed Jury to have received a letter from the Defen. 
"oy = A- fendant, were all examined upon their oaths, 
pars tum * A Sheriff examined ſuppoſed to have made a falſe return, ' 
*M.35H.s, ÞfThey have a cuſtom in London, allowed good by the 
IT, Common Law, to cauſe the Plaintiff to ſwear to the truth of 
1 Brooke tit. | TW - which ifhe do, then the Defendant is con- 
M-848",%". Jemned ; if the Plaintiff refuſe, he is barred. 
"_ The like Deciſory Oath at Common Law, which is pe- 
19 H.6.43- remprory to the Plaintiff, and ſo is the Wager of Law ex parte 
defendentzs. 

In an ARion of Detinue for a Cheſt ſealed, with certain 
Gold, Silver, &c. the Defendant tender'd his Law, (that is, 
his Oath) .2«0d non detiner, and the opinion of the Court was, 
he ſhould have ir. | 

Dr. Coſens, chap. 3. in the third part of his Apolegy, writes 
thus : The grand fury (as 1 take it) have their oath gruen to en- 
quire and preſent, ther own, their fellows, and others faults, And 
Part 3. chap. 14. he ſayes, that at Aſſizes and Sefhons Grand 
Juries are #rged by oath to enquire and preſent Treaſons, Murthers, 
and other Felonies, breach of the Peace, violation of ſundry Laws 
and Statutes, common Nuſances, &c. Now if one of the Grand 
fury, being to be ſworn, world deny to take the Oath, except he 
might have ſome 6ertain offences (uſually grven m - ) left om 
and forepriſed ſeverally out of his Oath, leſt otherwiſe he ſhould 
thereby be driven to accuſe himſelf : Or if one ſuppoſad moſt able to 
give evidence to the Coroners Inqueſt, upon a murther commutted, 
ſhould defire to be ipared from telling his mrmoſt knowledge thereof 

1on 
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upon his oath, leſt thereby he be driven to accuſe himſelf; 
would the Judges ſpare them, and not rather repute them to 
be guilry of theſe crimes, for which they refuſe to rake oath 
and diſcover their knowledge ? And why not then, other 
men ſhould not, upon crimes nothing ſo penal, whoretule ro 
take the oath to anſwer them, be judged by any man todo it 
upon good ground and conſcience ? 

If a Tithingman refuſe to make Preſentment, the Steward 
of the court may amerce him, 

Chief Conltables and Bayliffs were to give evidences upon 
their oaths, touching unlawful Retainers, within the precin&t 
of their Offices, a, upon concealment were to be puniſhed. 
And many more ſuch, | 

Therefore hereupon may it not be concluded thus > That 
wharſoeyer the Eccleſiaſtical Laws do allow and require , 
being not contrary nor a_—_ to the Prerogative Royal, 
nor to the Laws Starutes and cuſtoms of this Realm, that may 
be lawfully praQtifed by Judges Ecclefiaſtical, Bur this oath 
is ſuch, by reaſon that hole Temporal courts (by Law) 
bold rhe like courſe, and do not prohibite it in Courts Eccle- 
fiaſtical ; ſo that not being ſo much as divers courſes, they 
cannot be contrariant or repugnant, therefore theſe oaths 
were. lawfully practiſed in courts Ecclefiaſtical : or thus, 
That which is juſtice and equity in one court, cannot be un- 

juſt, unequal, or cruel in another court, that is thereunto no 
lefle authorized than the firſt : But ſuch be thele Oaths, as 
appeareth by the practice of the aforementioned Temporal 
courts, therefore they are lawful and equal allo in Ecclettaiti- 
cal courts, 
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Joſh. 7. 
1 52m. 4. 


1 Kings 1,2. 


Ar ſtor. Rhetor, 
Tneodor.c,1 4. 
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CHAP. X. 

The inconvenience aud hurt that probably may follow, by 
the forbidding the miniſtring of an Oath Ex officio, or 
any other Oath, whereby ſuch perſon, to whom the [ame 
is tendered or adminiſtred, may be charged or compelled 
to corfrſs or accuſe, or to purge him or her ſelf of any 
criminal matter or thing, whereby he or ſhe may be tyable 
to any cenſure or puniſhment. Praiſe of the Citil Laws. 
Civilians firſt, and laſt, and greateſt Swiferers. Amity 
"twixt both Robes. His Majeſttes and the Lord Chan- 
cellars favours to Civilians, 


| þ >a Coſens hath rouched upon ſome of ſuch inconye- 
niences in general, not much in particular, ſparswn in 
that his Apology, bur not in any one diſtin& chapter. Some 
of ſuch as I baye thought of I ſhall fer down, 

That Evil ſhould be remoyed is often inculcated in holy 
Writ, and that right and juſtice ſhould be done in all cauſes, as 
well criminal as civil,publick and private,allLaws ſacred and 
prapnons command : this tending to the well-being, even 
the being of all Kingdoms, Commonwealths and Govern- 
ments whatſoever ; as the contrary to the defolation and de- 
ſtruQion thereof, and of all commerce and humane ſociety. 
That in reſpe&t of the whole Church and Commonwealth 
puniſhments arc molt needful ; the ſacred Writ ſhews it, and 
gives many examples, where for the fins of a few, whole Ar- 
mies and Societies have been puniſhed. Achans ſtealing of 
the accurſed garment, &c, was a cauſe of the overthrow of 
Iſrael in batrel. So for the fin of El and his ſons, many thou- 
ſands of the /ſrae/ites were lain by the Phibſtines. Salomon gi- 
ving charge to kill Joab, ſayes, Smue him, that thou mayeſt take 
away the blond which Foab ſhed cauſleſs, from me and the houſe of 
my Father. And for fonas his diſobedience the whole Ship 
was in danger to haye periſhed. The Heathen could ſay, 
{ ſticia eſt Reipublice baſis, eAriſtotle could ſay, that ot. 
ment 
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ment is a remedy to be uſed againſt faults ; and (aſſiodor, Re. 

medium oft contra peccatum accelerata correttio. 

For all crimes and offences are but as ſo many Maladies 

and diſtempers in the = of the Commonwealth, which if 

ſuffered ro grow without the curb of Law, will quickly like 

a Canker diſperſe, either to the deſtruction or eminent din. 

ger of both : So that the neceſlicy of puniſhment, and 

torcing juſtice to be done, borh in civil and criminal cauſes, 

by the very ends unto which ir is referred, clear! y appears, 

(a) Charuas non eſt ſed languor, ubi mal: mores digna pena non ca. (3) Ag ine. 
ft gantur. (b) Error, cx non reſiſtinr, approbatwr. ( c) eMa- / - r- _ 7. 
lum, cum perſeveret, awgetnwr. (4d) Tanto ſuit graviora peccata, = B jews gy 
quanto drains animAam detent lioatam. Twlly ayes, Ce) {mpuni- en0,, 4.8 3. 
tarts ſþes, magna peccands illecebra. (t) we eſt iſta miſericord.a, (©) C1ſſhivd | tl 
que bonitas 1411 parcere , & omnes in diſcrimen adducere ? The ve- pes (pit 14. 
ry Lightof Nature did teach eyen Heathen men thus, (g) /:- 25a wp _ 
tereſt Reipublice delifta punirs : and (h) Panas ob maleficia ſolvi, (« tudi be. 
magna ratio ſuadet. Now, if upon ſuch weighty reaſons, it (c) Cicer. zr8 
be moſt needful that Juſtice be duly adminiſtred, and crimes *'*"": 
uniſhed, (for in criminal matters the greateſt care is to be 4 (-4 41d. 

d, though no neglect neither ro be in commutative and di- (s) F. #4 L. 4- 
ſtriburiye juſtice to have that rightly performed) it muſt be 941.4. 1:4 vil. 

ranted, that all due and good means may be uſed to attain ***: 
that end : Qu dat finem dat media ad finem, (i) Peccata nocentinm (h) 7 x I an 
expedu efſe nota, Now when crimes ceale to be ſecret, but find. ai 
are by fame, or by ſuch wayes as is aforefaid, ſo far diſcove. (i)F de injur 
red ; if there be (as yery often there is not) no other way to 
diſcover them, that fo the evil and the fcandal may be taken 
away, bat by purtring the party to his oath, thereby to clear 
himſelf, if further due proof thereof cannot be made ; or by 
refuſal of the oath to be: taken pro cones : then it tollows, 
the evil and ſcandal muſt ftill remain, and ail the ſad effeRs. 
thereof ro Churchend State may be expcted to follow. 

Be the fame of a crime, Adu)tery or the like, neyer ſo preg- 
nant, that Town and countrey, even the Kingdomring of it : 
though an Adulterer and Adulterefſe haye cohabited :ogerher 
a long time, yet if they were not taken or ſeen in flagrant cri- 
mine, or ſeen in bed together, which is a violent pr<lumprion, 
equi- 
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equivalent to a =_ ; and the parties deny the fa&t : ſome 
make it diſputable, whether or no any manner of puniſhment 
(the fact being neither proyed nor confeſſed) can be laid up. 
on the partics for this great ſcandal ro the Church, 

Some hold, that by the words of this late Act, thatan in- 
nocent party, upon whom a fame is unjultly railed, and the 
beginning of it cannot be found, as ofren hath happened, 
ye: though he offer to purge himſelf, the Eccletiaſtical Judge 
i15not to :cender or admunilter the oath to him ; though this 
ſecms otherwiſe, becauſe the oath is forbidden but onely in 
ſuch caſes, whereb; the perſon to whom the ſame is tendered or ad- 
miniſtred, may be charged or compelled to confeſs or accuſe, or to 
purge him or her ſelf, of any criminal matter or thing, whe reby he or 
ſhe may be lyable to any cenſure or puniſhment. Bat in this caſe 
of voluntary offer to take the oath, that reaſon of cenſure or 
puniſhment cealeth, 


Volemt non fit inyuria neqne dolus. 


Such courſe by way of oath to find out the {in being for. 


bidden, how great an encouragement it may prove to com- 
mit ſuch fins, 15 obvious to the cafieſt judgment. Ir was ex- 
treme to make Adultery puniſhable by death, though that ex. 
treme be to be avoided, the contrary too muſt be ſhunned, 

If it be lawful at common Law, as in a Wager at Law, and 
many other caſes, as before touched, to tender and admini- 
ſter tuch oaths, and in ſuch cauſes as need it not ſo much, as 
theſe cauſes ordinarily do ; wherein before that late Act it 
was adminiſtred in Eccleſiaſtical courts : then why not in 
Eccleſiaſtical courts > Except it be ſaid, that the ſame courſe 
ſhall be taken to forbid it alſo at common Law, which, I ſup- 

ſe, is not intended ; fince Jury men, as Dr. Coſens (as be- 
Fore) in that his Apology afhrms, had an oath given them to 
preſent their own and their fellows faults, Now ſuch in Ecclehia- 
{tical proccedings. 

The inequality of the puniſhment as to the difference of 
Sex, Indeed the permiſſion of puniſhment as to one Sex, 
the Man, and the puniſhment to | weaker Sex,the Woman, 


who 


. and Canonical Purgation. 
who therefore deſerves more commiſeration : that inequali.. 
ty, I fay, cannot at beſt but ſeem ſtrange. For the man will 
alwayes probably (except either by Gods grace he will glo- 
rife Lim. by confeſling his fault ; or elle, as before, be taken 
in flagranti crimine ; or with ſuch violent preſumption as be. 
fore) eſcape puniſhment though neyer ſo guilty : Ir is pecca- 
tum concatenatum, there muſt be two to act it. In that tin the 
man without the woman, or the woman without the man, 
ſignifie no more then the letter q without an » following ft,to 
make it intoto a ſyllable.As for the man, his crime is tran{iens, 
leayes no veſt:gia behind it to diſcover him : not ſo oftentimes 
in the woman, the infallible indicia of her fault, her crimmen ma- 
ens appearing to every eye, though ſhe is no more guilty 
thereot then - 1 man: whom if ſhe rightly name or accuſe, 
et that works nothing againſt him, except to keep the Ba- 
{tard child as the reputed father thereof ; wherein not a few 
light women probably name not the right father ; ſo her ſin- 
© nfincey {crves to puniſh either the right or wrong fa. 
bh, but not to take away the ſcandal or eyil cauſed by the 
man that offended, Our Engl/b Nation hath been accoun- 
ted yery friendly and fayourable to the weaker Sex, and yery 
many are the privileges and honorarics we give them more 
then in other Nations ; for which in the opinion of generous 
minds we are accounted more honourable then others ; inſo- 
much as ſome haye faid, 1f there were 4 bridge *twixt Dover 
and Callis , all the women im the Continent would come into our 
Iſland. But by this we may ſeem to hazard that honour, 

In Simony, Uſury, and many other crimes of Ecclefiaſti. 
cal cogniſance, be the fame, circumſtances, ſuſpicions, and 
all other inducements never ſo ſtrong ; yet this Oath bein 
not to be adminiſtred, the offender ſcapes, neither rhe evil 
nor ſcandal is removed. 

Biſhops by the Statute x E{7,x. are to give the Oaths of 
Allegeance and Supremacy ex officio to others, or whether it 
be ex officio or ad inſtantiam partis, the matter is all one; tis 
forbidden to give it to any perſon, whereby he may be char- 
zed or compelled to confeſs, or accuſe, or to purge him or her 


elfof any criminal matter or thing, whereby he or ſhe may be 
H lyable 
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lyable th any cenſure or puniſhment, The refuſal of this oath 
4 enal __ perhaps the perſon was ſo accuſed to the 
Bilkop , or there was a common fame thereof, or other 
ſufficient inducement ro enquire thereof ; if the party refuſe 
to rake this oath thus tendered to hit, then is he by the Law 
lyable to c:4/w72 and pronſioment for it : and I conceive it is 
nc: thought tit, that fuch a perſon, be he a Recuſant of what 
kind focver, ſhould plead this Starute, that this Oath ſhould 
'not be tendered to them. 

By the Law all Biſhops and Eccleſraſtical Judges, when 
they give Inſtirution inrv Benefices, or give licenſe to 
preach, teach ſchool, ferve Cures, and in other caſts, are tv 

iveto the parties the Oath of Allegeance and Snpremacy : 
ſhould theſe parties refule to take theſe oaths, it were penal 
torhem. 

When the Biſhops make their Chancellors, Commiſfaries, 
Adyocates, Regiſters, Proctors, or the Deans and Chapters, 
their Commmiſfaries, Officials, or Awdieres can/arnm, or the 
Archdeacons their Officials, or any other Eccleftaftical Offi- 
cers wharſoever, the ſame oaths are to be given them + ſhon}d 
theſe parties refuſe ro take theſe oaths, it were penal to them, 
So a greater part of the courſe of proceeding in Ecchetiaftical 
Corrs is taken away, thet! perhaps many rhitk of, 

So in the Oath of Calumny and of Malice, robe tendered 
in the proceedings in Ecclefiaſtical Courts ; if the patty re- 
fuſe ro rake then, 'ris penal ro him, And in many other ca- 
ſes, caſfie to be cnumcrated, but this may ſuffice, 

The guiltlefs and innocent haye no benehe by taking away 
this pod 4 eſpecially that of Purgation ; nay, (atlmirting that 
which, as above, ſome affirm, That though they offer to rake 
the oath of Purgation, the Eccleſiaſtical Judge rs not to mini. 
ſer it) in that caſe they are endamaged by it, and catmor 
make their innocency appear in ſuch a way and means as the 
Law did afford, and to be reſtored to-21l intents atd purpoſes 
to their good name and fame, of which they were in a great 
part (though unjuſtly) bereaved; atd might have © good 
AQtion againft atiy , that after fuck Purgation defamed 
them 

The 


The hereby eſcapes puniſhment, which he may in 
ſome ogy loco —— ifit may not be {aid of him aS Vir- 


ex of the ſtinging Bee, amman in weinere pomt. The rule of xy, jurk, 


Law is, Nemo ex delitto conſequitar beneficinm. 

The great Hypocrifie of thoſe Innovators and Fanaticks in 
Queen Eli7abeths, King Zames's, and inthe late bleſſed King 
and Martyrs reign, King Charles the Firlt, (to gono further } 
that then preſſed the taking away of that Oath, and ſome ot 
them we have ſeen go much further of late ; who would be 
thought to be, and {o hold it forth, that they are the greateſt 
Zelots to have thoſe fins puniſhed, that by that means would 
eſcape it ; yet cry, like the Lepwing, furtheſt from their neſt ; 
they would not have the means left to find them our, that fo 
they might be puniſhed : and other uſe for their ends (which 
we have ſadly felt) _ Nr of it, __ touched ak oye, 
Herein they ſomewhar re e fnlian Apoſtate, 5 myg- 
8d7us. mas fry ſeem to be a hater of a long incomprt Beard, 
andentitles that Tract of his Miger6yor , An hater of Beards ; 
and yet he ſayes there of himſelf, Nggettuce 73y Bdflaw 13ror 
Tv yore, 6c. Tavle Siabibyler aviyoum ff Youdr Goof ts ho * 
3 WH nerdy. Longans iſtam barbans addids, &c. ideo dſenr- 
rentes inea pediculos perfero, tanquam feras aliquas in ſylua. 

Many other inconyeniences and hurts, that too probably 
may be feared to ariſe from the prohibigion of theſe oaths, in 
ſuch caſes as before, might upon further conſideration be 
enumerated : and though im the laſt place, yet even that too, 
of adding further diſcouragement ro the profeſſors of the Ci- 
viland Eccleſiaſtical Laws, who haye not had a few for a 
long time together, may perhaps deſcrye to be thought upon, 
It is too viſible that there are not a few, that would not none 
them enjoy ſo much of pratice and power, as that without 
which the State can ſcarce ſpare them, thatis in maritime 
cauſes touching Traffick and Commerce with Forreigners ; 
a point eminently conſiderable as to the benefit of this Nati- 
on, Forthe Law it ſelf, ſurely all Scholers and ingenuous 
men, of what Robe or Profeſſion ſoeyer, cannot but honour 
it for the Antiquity, and ina ſort Univerſality, and Excellen- 
cy of it, and the great number of Nations, and ſo many, — 

H 2 noble, 
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noble, and well-civilized exerciſe, that were anciently, and' 
in great part, and yet are governed by the rules thereof,and 
the helps received from it even by our own Nation too ; 
many wayes demonſtrable. Before our Sayiours time, as is 
makes before, in the time of 7=lus Ceſar, Trebatins an anci- 
ent Civil-Lawyer, and often alledged in-the Pandefts, remai- 
ned at Samarobrina in this Ifland of Brictain ; and after that 
the Oracle of that Law, «/Emilins Parnlus Baby profel. 
ſed the Law, and kept his Tribunal ſeat of Prztorſhip in the 
City of York : and no inconfiderable part of the, Municipal 
Laws of our Nation: have flowed from that Fountain, and 
drawn many Rules and Maxims thence.So that it may,as thac 
learnedCivilian,Sir Rob.3Viſeman Knight, Door of the Laws, 
His Majeſties Adyocate general for the Kingdom of Engl, in 
that Treatiſe of his of the Excellency of the Civil Law, be 
truly ſtyled The Law of Laws ; and as it was faid to that Roman 
orator highly commending Eloquence,that he lifted ber up to 
the skies, that healſo with her might be raiſed up thither ; 
ſo he in that learned and judicious Trad of his, ſetting forth 
the due and juſt honour and Encominm of the Civil Laws, de- 
ſerves to be thereby perperually honoured, And tor the pro. 
feflors of the Civil Law in this Nation, their ſhare of ſuffer. 
ings intheſe late tempeſtuous times was the earlieſt, began 
firſt, ſome years before the Loyal Clergy were deſtroyed : 
For upon the paſfing that A& for the taking away the High 
Commiſſion,in the tail of it was that ſting, which (as the then 
more powerful part interpreted it) rook away the coercive 
power from the Eccleſiaſtical Courts, and fo ina manner 
made them uſeleſs and precarious, if not ridiculous ; and 
within a very few dayes after  n__ that Act for Poll-money, 
whereevery Eccleſiaſtical Judge, that had any Ecclefiaſtical 
Office of Judicature, {though tome of thoſe places were not 
worth 30 /.per annum, nor 20 {per annum, and lome leſs) paid 
15-4. a greater ſurame then ſome men-paid of 10000 /. per 
anus, and more in Land of Inheritance : So ſharp-ſighted 
was that A& towards that then in a manner even ruined pro- 
feffion. The reaſon of it was viſible enough, and no wayes 
diſhonourable to that profeſſion or proteſlors, who acted 
juſtly 
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juſtly according to the known Laws of the Land ; had they 
done otherwiſe, ſurely they had not wanted legal puniſh, 
ment, as the times then were, and the cry that was then un- 
juſtly raiſed againſt them ; when the fucious flame of Civil 
war broke forth, that waſted the Church, all loyal Church- 
men, and all that had dependance or relation to them, in re- 
ard of any Offices or Places, as moſt, ifnot all, Civilians 
Pad then, As to the Civilians, Sublatum fruit queſtions ſubje- 
um, their Offices and Places were quite raken away, Indee 
the moſt reverend Fathers the Lords Archbiſhops and Bi- 
ſhops, with Deans, Chapters, Archdeacons, and other Dig- 
nitaries in Cathedral and Cellegiate Churches, taſted of the 
ſame cup, were A la mode then, but not fo foon as the Civili- 
ans, root and branch deſtroyed : but the Beneficed ReRors 
and Vicars that for their Loyalty were thruſt out of rheir Be- 
nefices, had a ſmall pitrance reſerved them, /though when 
paid at all, miſerably ſhrunk and leflened almoſt to nothing) 
that is, as they called it, the Fifths of their Livings : But as 
to the reverend Prelates and Dignitaries, and the Civilians, 
there was nothing left, under ſuch piriful Step-fathers, were 
the then nick-named Fathers of their Country, the preyailing 
party in that Long Parliament, during the time of the lon 
continued uſurping Power, even till His Sacred Majeſties 
happy Reſtauration ; thoſe cauſes and buſineſſes, which of 
right onght to have been agitated and diſpatched by Civili- 
ans-in their ſeyeral Offices and places, many of them, as cau- 
{es of Defamation, Matrimonial cauſes, Tithes, if not Le- 
gacies alſo, and ſeveral other branches of Eccleſiaſtical Juriſ- 
di&tion,wereall along diſpatched at Common Law or Chan- 
cery, contrary to all Law and equity ; Probateof Wills, and 
granting of Letters of Adminiſtration, with all the connexes 
and incidents thereunto belonging, and from thence ariſing ; 
were by Commiſhon from that = chr Power, commitred 
toa few perlons of their own gang at London, ſo that the 
SubjeAs from all parts of the Kingdom were to prove the 
Wills of the w and take Adminiſtration of Inteſtates 
Goods, paſſe their Accompts, and a& the reſt' concerning: 
them, there before them at Londov, The Executors and Ad- 
3 miniſtrators 
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miniſtrators mult either come up. thither perſonally to them, 
to take their oaths, or elſe have Commiſhons down into their 
Countries to do it ; and the charges to the Subject for ſuch 
Probate of Wills, Letters of Adminiſtration, and the reſt, 
whether they went, up themſelves to London to diſpatch them, 
or more eſpecially if they ſent up by others thither to haye 
them done, as moſt commonly fo did, and not {care one in 
forty did otherwiſe, and it was the cheapeſt way probably 
for thena ſo to do, in regard of the charges, to {end up by o- 
thers that alſo had other buſineſs of their own there :. Yet, I 
{ay, by theſe means, and the great Fees taken, the charges for 
proving every Will, taking Letters of Adminiſtration, and 
the reſt, came ordinarily to about fix times. ({metimes much 
more) as much as was taken and due before cheſe trouble- 
ſom irregular times, by the Eccleſiaſtical Judges and Officers 
to whom of right they appertained : that is, the Fees and 
charges uſually came to. go 5. or 31. or 44. or 5 4. and ſome- 
timesto 6 /. or more, Had ſuch a Grievance, and ſo general 
throughout the Kingdom, reigned in the time of Kingſhip, 
when faithful and peaceable men aRed according to the 
known Laws of the Land; ſurely the fall of Nu to the Ca- 
dupes would not baye made ſuch a.noiſe, as our faRtious Sten- 
tors would haye then bellowed out, And too much of the 
grievance ſtil] remains, ſuch Wills, Inventories, Bonds fo 
Adminiſtration, with the de cies thereupon, remain- 
ing ſtill at London, whether the Subje&t, when they haye oc- 
caſion to ſee or aſe any of them, or ſue for any thing concer- 
ning them, mult either perſonally repair or ſend for them, 
or {ue there ; which is-well hoped will by this happy Parlia- 
ment be remedied, anda courſe taken that they may betran(- 
mitred into eycry County whence they came, for the Subjects 
eaſe, and that they there may ſue upon occaſion, for any Le- 

acy or other matter concerning them, Should it be deman- 
fed at whole charge this ſhould be done ; the dictate of Rea- 
ſon, IT humbly conceive, anſwers it ; 2% commodum habet, 
idems & onus habere debet. And thus forno ſmall number of 
years our Places, our Livelyboods, were unjuſtly taken from 
us, onely for our Loyalty; whileſt others, that did ir;gloried 


in 
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ſn their ſhane, rook our bread out of our mouths, and did 
eat whileſt we faſted and well nigh ſtarved ; and yer ſnch is 
the unſnjableneſie and unreaſonablenefe of ſome of our 
cauſeleſſe perſecators, that they could well be content we 
ſhould (tjll continue in the ſame opprefed and miſerable con.. 
dition: And when His Majeſty was happily reſtored, (for 
which all thanks, praileand glory be eyer rendred to the God 
of miracles and mercy) the Civilians, as they were (as is be. 
fore touched) the firſt and earlieſt ſufferers, ſo were the laſt 
(not a ſmall time after the moſt reverend Biſhops, and eſpe- 
cially after the reſt of the Loyal Clergy wete reſtored) x nl 
were re-admirted torheir places and Offices ; and when that 
was done, ſtil} for a confiderable time they were but preca- 
rious, and of little uſe or yalue as before, till'the doubt tou 
ching coerciye power was by Parliament caken away, which 
was not till the later end of Sunumer x66, and then with 
the Proviſo againſt the Oath Ex ofias and Purgacion, which 
not a litthke diminiſhes theſe Ottices, befides upon reaſons 
known, the forbearance of che full execution of fuch Ot. 
©08z/45 In ſo faras by Law they might execute them, is con- 
fidera 


Sotne Civilians, who in contemplation of their natural da- 
ty, and of their Oaths of Alle and Supremacy; feryed 
His Majeſty in his wats againlt his. chen rebellious jects, 
thereby loſt all their Fortunes both real and perſonal, that 
their enemies could&and : and certainly never were more ſe 
dulous and rigid fcratators, or more rapacious Harpies, that 
would not let ſcarce any thing paſſe their clutches. . 


Now fmt Amtolyci tam piceata anus. 


And ſuch ſuffering Civilians, both fo irs their Livelyhoods, . 
theit quotidianwm, and their perſons and liberties very often,,., 
hambly hoped whien a time of re-ſettlement ſhould .come, . 
that they ſhould have been looked upon as well as others of 
the ſame proteſhon, that ſate ſtill, underwent none of theſe - 
dangers or hazards, nor ſuffered perhaps any thing,- or but 
little in their Eſtates or otherwiſe, eſpecially in compariſcn. 
with | 
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with the others, or as well as others that had ſome competen. 
* cy by reaſon of praQtice under the uſurped Powers, as to take 
and execute Oftices under them of great benefit, and I had 
almoſt ſaid chat way, it not otherwile alſo, immediately act. 
ed againſt His Majeſty and his Authority, contrary to their 
natural duty, and Oaths of Allegeance and Supremacy, To 
plead before the ufurping powers, even after the end of the 
war, it was not, at leaſt for a long time, permitted 'to thoſe 
Civilians of the Kings party, eſpecially thoſe that had ſerved 
bin in his wars here. For my own part, though I could ne- 
ver {atisfhe my Conſcience fo far, asto plead before any of 
the uſurped powers, not ſo far to acknowledge their power, 
though tome years before His Majeſties happy reſtauration, 
I was both here and in Jrel/and invited and delired to do it, 
yerI would not doit, nor eyer did wat way or we 4 other 
giveany acknowledgment of their power, or touch any of 
their Pitch, more then byfa forced acquieſcence, and fittin 
quietand ſtill when I was conſtrained {o to do, Yer, I ſay, I 
am far from cenſuring any of theſe worthy and learned per- 


ſons of either Robe, that did either = or defendere before 


that uſurping power, by way of pleading : I would not be 
miſ.underſtood, as to be thought 1o much as tothink amiſle 
of the noble Protefhon or Profeſſors at Common Law, both 
which I loye and honour, and do yery well know, and have 
heard many of them, ſuitable ro their Births, Breedings, and 
loyal and generous Minds, commiſerate the oppreſſion 
of the Profeſſion and Profeſſors of the Civil Law, and wiſh 
that the proceedings in the Eccleſiaſtical Courts, by the Oath 
Ex officio and Purgation, might continue as it was before that 
laſt AC that took it away ; even for the juſtice of it, as they 
conceive, as al{s leſt it might ſeem, at leaſtwile in ſome mens 
judgments, to favour of a kind of partiality, that theſe Oachs 
Ex officio and Purgation ſhould continue in. proceeding at 
Common Law, and not in the Spiritual and Eccleſfialtical 
Courts, or Courts Chriſtian, as at Common Law by the 
Laws of the Land they are ſtyled ; a Title we like well, and 
ſurely that Nick-name, ſuitable to ſuch debauched and diflo. 
i 1 ute perſons that gaye it, becauſe in theſe Courts their unclean 
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crimes were puniſhed, and that did commovere bilem ; though 
they were puniſhef{ there onely, as before, Medicinally, to : 
acknowledge their crimes, to aske God and the congregation 
for iveneſls, and to take away the evil and ſcandal, and not 
wultted or corporally puniſhed by impriſonment or other. 
wile : I ſay, that Nick-name, ſhould it be given at all ro any 
court, as it ought not, it would rather lean to ſuch courts as 
infli& ———_— puniſhments and muls upon ſuch criminous 
perſons, by Impriſonment , ——_ the Baſtard children , 
whipping, oro iſe corporally puniſhing them, I wiſh 
and hope, that as both the profeſſions of both Robes fir as 
fiſters under one Crown, derive from one and the ſame head, 
and draw from one and the ſame Fountain ; ſocach knowin 
their certain bounds and limits of Juriſdiftion, (whicb,if not 
clearly and explicitely ſettled, I wiſh and hope will be) may 
rocced chriſtianly, charitably and friendly in their ſeyeral 
heres of ativity, without claſhing or the leaſt diffention, 
to Gods glory, ho od of this Church and Srate, and the 
juſt diſtribution of Juſtice, to the benefit and comfort of all 
the SubjeRs in His Majeſties Dominions. Let us all remem- 
ber, that not long fince there was a generation of men, then 
roo much in power, that had an equal tooth againſt both the 
Profeſſions, would gladly have ſeen the deſtruction of both, 
and made too great a progreſſe in it, The noble Profeſſion 
and Profeſſors of the common Law, could then little 
more fayour then Pol _ promiſed Upſes, that he ſhould 
be the laſt that ſhould | > dey . And probably enough 
ſome of them ſtirred up ſome of the lefſe-confiderable com- 
mon Lawyers, and ſuch as fayoured their fide roo much, 4 
in all Profeſhons there is good and bad) to be iuſtrumental in 
the abolition of the Civil Law ; and when that was done, 
when the out-works were taken in, then to have a bout with 
the Fort it ſelf, They have ſhewed their Methyd : No Bi- 
ſhop, no King. But concord and ,-ivis to be hoped, 
wi =P and indiflolubly cement theſe two Profeſſions, if 


amongſt our ſelyes we do not ponere obicem, and —_—_— the 
union, 'Let us never for t. Paxls good counſel and cau- 
tion 3 All the Law u in one word, even in this, Thos ſhalt 
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thve thy neighbour as thy ſelf. But if ye bue and devaur one another, 
take e he not conſumed one of another, For the Civilians, 
if ve many enemies and but few friends, (as was faid 
by one, that 'ris hoped hath no difaftection to that profeſhon 
or profeſſors of it, -- rather in a juſt reſentment of their 
n, futable to bis birth and noble diſpoſition) iffo, I 
y, they may comfort themſelves in this, that they were pur 
to the reſt in the beginning of the Long Parliament, nd 
their faQtious Acculers were ſufficiently numerous and viru- 
lent, and had they been found guilty, they had not then eſca- 
ped puniſhment, ſevere and intamous enough. They could 
noteafily have been highlier juſtified then way, which 
made itap to all tbe world, that that clamorous party, 
through the lides of the Civilians, intended to ſtrike at and 
wound their Superiors, and fo ſerye turns and ends, and com- 
paſſe their long-weay'd delign. If the Civilians do their 
in their Fun&ions, uprightly and diligemly, which 
their own conſciences doubtlefle will prompt them to, and 
the vigilancy of their fa&tious Adyerſaries over their ations, 
may he to keep them awake ; 'tis to-be hoped they will 
way find comfort and encouragement : However 
that peace at the laſt, and the continual Feaſt in the interim, 
will buoy them up ahove the greateſt waves of cnyy or ma- 
lice. Good men will be their friends, though rhe contrary 
be their enemies : and one Cato is better then a Theatre. And 
we cannot but be confident, that we ſhall neycr have cauſe to 
fay, as ſome faid in another cale ; Non nos Res. ſed defuitnobis 
Refbuble 
e have a gracious K I N G, whom God proteR, bleſſe, 
and prolong his dayes : 


Et: Spes & Ratio ſiudiorum 1m Ceſare. 


oP 
He, wedoubt not, will, as before bim bis Royal Father, 
Charles the firſt, King and Martyr, and bis Grandfather King 
James, of blefled memory ; look npon ns with-a fayourable 
eye, according as he hnds we endeayour faithfully and dili- 
gently to ſerve the Church and: State, that is to ferve him : 


they 
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they who faile therein deſerve not to be remembred. And 
beſrdes the | rs His Sacred Majeſty hath in particular de- 
monſtrated his gracions fayour that way, by the addition of 
honour and honourary revenue to the Malters of the Chan- 
cery, Civilians for the moſt part : an a& that, if poſſibly 
there can be an additien, addsto the juſt obligation of duty, 
ſervice and gratitude which they owe his moſt excellent Ma. 
jeſty. And all due thankfulnefſe and honour the ſame Pro- 
teſhon muſt eyer acknowledge and render to the Right Ho- 
nourable the Earl of mms Lord Chancellor of England, 
for his ſpecial fayours to that Profeſſion and Proteflors, and 
for his mediation and being inſtrumental (as none, Lbelieve, 
can ſuppoſe otherwiſe) in the obtaining that fayour and 
bounty to the Maſters of the Chancery, and by furthering 
the continuance of His Majefties gracious inclination to- 
wards them, Weblefle God, and His Majeſty and his Lord- 
ſhip for it, and are, I hope, and ever ſhall be moſt thankful 
for it, and rejoyce and comfort our ſelves in it, and 


Rumpatier quiſquis, rumpitur nvidia. 


Now (as in the Preface) I thought fir to _— that little 
Manuſcript, touching the Oath ex officio, wi that Deter- 
mination touching the ſame, by that glory of our Church, the 
late Lord Biſhop Lancelot Andrews Biſhop of Wincheſter. 
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A Manuſcript treating of the Oath Ex officio, ſaid 
to be Dottor Davenants, late Lord Biſhop 
of Sarisbury. 


F, Hat which the Commons Houſe complained of is, 
that the Commiſſioners Eccleſiaſtical proceed Ex 
officio, that is, ( ſay they ) without a 

culer, 

2. And that they cauſe men to anſwer upon their oath, 
that which they would have is this, 

1. That no man ſhould be dealt with , but an Accuſer 
ſhould ſtand forth, and that no Oath ſhould be miniſtred to a 
man in his own caule, ; 

That which your Lordſlips have enjoyned me, is to ſhew 
my 9pinion, lates the courſes complained of be warrant- 
able/by the Word of God or no. 

Two parts there are diſtin&ly to be ſpoken to, the one of 

roceeding without a known Acculer, the other of proceed- 
ingby way of Oath, 

I begitywith them generally at large, anJ after as they cons 
cernEccleſixſtical proceedings. | 

1, Theen | Judgments in all Courts,. is to remove 
evil. The Heathen man fayes, /nereſt _— mt malefict 
tollantxy : the health of the civil body conſiſting noleſle in re- 
moving evil perſons, then doth the natural in purging out evil 
humours. And the very ſame is Gods courſe in his Common- 
wealth.; ten ſeyeral times in Deateronomy be repears it, Ur ſic 
tolletis malum de medio Iſraelis. 

2. Evil then is to be removed, not onely civil but Ec- 
defiaſtical ; ſo doth God rake expreſs orders, that corrupt 
Religion, contumacy in diſobeying his Prieſt, Incontinency, 
Defamation, (matters all of Ecclchaſtical cogniſance) ould 
be removed, expreſly terming every one of | malum m 1/- 
razle. And ſoin the New Teſtament doth the Apoſtle ſpeak 
of the caſe- of Inceſt ; Vos autem auferetis malum de wvotns, 

Theſe- 


nown Ac- 


#1 1A 
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——_— y—— evils, and Eccleſiaſtical evils, and to be re- 
moyed, 

3- If they muſt be removed they muſt be known; for 
St. Higrom (aith well, Luod ignorat medicina, non curat. Phy- 
lick both corporal and civil muſt know the peccant humour, 
before they can purge it. 

4. If know it they muſt, by the parties themſelves they 
ſhall never know it. The firſt that eyer did treſpaſs, were 
not {o ready to commit fin, but they were twice as ready to 
conceal it, Andas Tertwlkian faith to-good purpole, Reliqus 
omnes congeneres primo: All other nin do as the firſt did, 
ſeek to keep their offence from being known. The offences 
themſelves, ye know, are called opera tenebrarwm, and Incon- 
tinency, that defileth the body as well as-the ſpigjtual Wbore- 
dom, which is corruption in the Worſhip of God ; either of 
them, we know, is angularis attio, and kept from.knowledge 
as much as. may be. 

5+ Then, if hey muſt be known, and will not by the par- 

ties themſelyes, ſome other means muſt be uſed to bring 
to light ; where if there bea to ſtand up and acculegkis 
well, and he not to be refuſed, But we know, and I refer 
my {elf ro your Lordſhips, that ir 1s holden an odious matrer 
to be an Acculer, and with-the better ſort of men. more odi- 
ous : Few that be well diſpoſed will be getten to it, and even 
they that will, I refer me to your Lordlhips again,. whether 
Salomon ſaith not true, that One evil wilt not be'accuſed but out of 
another evil : that is, grudge or ſpleento wreak our ſelves up- 
on ſome party, that we conceive hath wronged us ; other- 
wiſe the faintneſs of men to become Accuſers wilhmake that 
much eyil will not be removed, if this be onely. the way to 
remove it ; but God faith, eAll evil muſt beremoved ſo ear as 
may be. 

A For that cauſe God/hath authorized thoſe that hold Ju- 
dicial places for the removing of evil, not onely to. receive 
accuſations when they be brought againſt ir, but if none be 
brought to make enquiry after it, in the 13, 17, and 18 of 
Dexteronomy, that by enquiry it may be found, and found it 

ich Enquiry is not left s ys pro- 
1 cuoully, 
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miſcuouſly, hand oyer bead, but hath his limitation, upon 
what ground to proceed. Now, if you aske what ground 
we can have, no better rule for it, then if we follow Gods 
own proceeding in bis judicial courſes ; for the judgment is 
Gods properly, and not Mans ; and there is nothing mage 
to be Evred, then that God wowld grye the King his jndgments ; 
tor the judgments of all rhoſe that be in place, are then beſt 
when they are likeft Gods : the rather for that God, needing 
not to hold any courſe of Enquiry, becauſe tohim all thin 
are clear and manifeſt, not onely then but before they 
done, and yet binding himſelf to a certain way in his pro- 
ceeding, no other __ is or can be rendred, why he ſhould 
fo do, rcccly to inſtruc us how to proceed by his exam- 
ple. In Gogs court, true it is, there'ts an a allowed, 
even the acculer of us and our brethren, who (we ſee) is ſom- 
times heard and received, though his ſuggeſtions be untrue ; 
as in Jobs cale, Butis there no proceeding but upon accu- 
_ ?I = = be wo that it will fall out, divers 
judgments of his havi iven upon another nd, 
iv eAdams cale no s.— tood forth, what ad. an was 
as yet not known, onely he was taken in fuſpicious manner, 
flying from God, lurking in a Thicket ; which was plainly 
ipecies mali, and God thought it meet to be enquired on : and 
10 may we upon like ſuſpicion, though there be no acculer, 
even by.his Warrant, 

In Eves caſe neither had ſhe any accuſer, but by examining 
Adam ſhe came to be impeached tanquam particeps criminis, at 
the leaſt ; which, as we know, was by way of dete&ion, 
which is not properly accuſation, yet ſufficient enough to 

ound a ſentence upon, as (we ſee) God did, and they that 

tin-his place may do the like, 

In Cams caſe it fell out clear otherwiſe then in eAdams, for 
in Adams the fact was unknown, in (ins onely the party, for 
the murther was evident, 

Now to find out the party, the way which God taketh is 
by _—_—_ for that there had been malice born Abel 
by (mn, arid he admoniſhed thereof, his very countenance 
bewraying as much ; this did God hold cauſe enough us 
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ground an Enquiry upon, and {o may we. In the caſe of $9: 
dom there is yet another way ; clamor mite oft, ſaith God, 
there is a great rumour or famerunneth upon Sodom naughti- 
neſs, / will go down and enquire of it, faith God in expreſs words. 
So that whether there be accuſation or no, yehement ſuſpici- 
on, or deteRion, or ſtrong preſumption, or fame will ſupply 
the want of an Accuſer ; and the Judge eyen by very duty is 
authorized to proceed to enquire upon any of theſe, 
A little to infiſt on this of fame , = our Saviour 
Chriſt inthe Goſpel hath made that a branch which we cal 
denxnciatio Evangelica ; when a party of good credit diſcloſerth 
unto the Judge a fault, but will not ſuſtain either the hazard, 
trouble or c of an Accuſer, Yet doth our Saviour 
Chriſt give warrant to the Church, even inthat caſe to call 
the party, and take order with him. Burt this point of pro. 
ing upon fame, hath not onely warrant of proceeding in 
Gods example, but in bis expreſs charge ; two —_— places 
of the Law where the ground is, Dezt.30.12. Dex. 1 7.4. 1f 
it be told thee that ſuch or ſuch 4 fault is done, the proceeding is 
perſcrutando & interrogando. Perſcrntanda, that is, by ſearch- 
ing and evidence ; _——_— that is, by in ating the 
party about the fault ſuggelted. And we ſee plainly ina cafe 
of Eccleſtaſtical correction for matter of Inceſt, the Apoſtle 
goeth no further, bur layeth.this tor his ground, There goeth 4, 
repart, that ſuch a party there 18 among you. As therefore when. 
an accuſer offereth himſelf, he 1s not to be rejeted ; fo 
though none do, rather then faults ſhould go uncenſurable, 
the Judge even of very duty is to ſearch them out : In his 
ſearch not proceeding without ſome of theſe that have been 
mentioned, but with. theſe he hath good warrant, even as 
good as Gods own example and commandment, 
Sufficient hath been ſaid to ſhew, that withoutan Accuſer 
a Judge may proceed by enquiry to interrogate a party, bur 
__ — Outh, that & x 4 ſecond point — wy 
no leſs warrantable by the Word of God then the former. 
In the caſe of rhe Woman ſuſpected to have' made; a faulr 
to her husband, and that upon no ocher _ butupan her 


husbands own jealouſie ; the Ec ical Jadge was —_ 
onely 
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onely authorized to examine her concerning it, andthen ry 
reſt on her denyal ; but alſo to pur ber toher oath, and make 
ber to abjure it with execration, as itis plainly, Nam.5. And 

it is a cale of a {in again(t the ſeventh Commandment, 
In a fin againſt eighth Commandment, betwixt man 
and man : If one had committed ought to anothers ruſt, and were 

waded that he had played falſewith him, be might brin 

im before the Judge, and have the matter fearched into, and 
at the Plaintiff inſtance the ] was to lay an oath upon 
him, and the other not to refuſe it. And of this there are 
more caſes then one, Exod.21. And if in private cauſes be- 
ewixt man and man this manner of mccding be allowe d, 
it will follow a fortiors, if for the private benefit, much more 
that which ranteth to a private man, it is to be preſu. 
med he will notdeny to a Magiſtrate : that which to farisfie 
one he licenſeth, he will likewiſe think meet to licenſe 
for the taking away of effence, and giving fſatisfation unto 
many. And che chaſtiry of a mans Wife neyer be more 


precious to him, then the keeping of his own Spouſe the 


Church, free from the like ſtains of pollution. 

In a fin againſt the fixth Commandment, a caſe of Mur- 
ther, one is found ſlain ; no man can be acculed or ſuſpeted 
for doing it : In this caſe the Governors of the next City to 
Rs are by the Law to come to the place to 
affer aAacrifice, to invocate the name of God, and folemnly 
to teſtifie by that Invocation, that they are no wayes privy to 
the murther. This is the courſe in the Law of «Moſes, but 
before ever the Law was written, weſce the very ſame hol. 
den by foſeph under the Law of Nature, In a marter of 
State,ua fuſpicion of a fin againſt the fifrh Commandment : 
It pleaſed him to _ his ten Brethren as Spies coming to 
dilcoyer the weakneſs ofthe Land ; there was no party to 
accuſe or ro ſay ought againſt them, yet for all that he put 
them toit ſab atteftatione juramenti, to anſwer, They were no 
ſuch men. 

The like courſe was holden in the ſearch for Ekas ; he 
was thought to be the cauſe of the long and great drought : 
The King ſent all over the Land to ſock tor him, and _ 


him 


09% FIRE 

and Cenonted Pargation.” 
him apprehended ; theſe eſpecially that were thoughr to be 
the Profeſſors of the ſame Religion,all deriyed him ; it would 
not ſerve the turn, he put them to their oaths, and they re- 
fuſed them nor, yet was there none to accuſe them ar all, . Yer 
for the good (as it was ſuppoſed) of the State,this courſe was 
well allowed. 

So have we Interrogatories adminiſtred, and the parties 
{worn to them, in caſes of the fifth, ſixth and ſeventh Com- 
mandment, 

And if this may be done in civil cauſes, and be not unlaw- 
ful in them, we argue that much rather it ought to be allowed 
the Church in her proceedings. 

Firſt, for that both Commonwealth and Church be to re- 
move eyfl, yet work they not both one way ; for the Com- 
monwealth, as it is well known, doth agere ad penzam ; the 
Church never ſo, but doth onely agere ad panitentians, ſecketh 
to alter mens minds, from the evil courſes they haye entered 
into, ſeeketh by making them to yield to a yoluntary ſubmiſ- 
ſion rhemſelyes, to take away the ſcandal, whereof they have 
been a cauſe. 

Now there is t odds between thoſe, and t reaſon 
more means be allowed thoſe, that ſeek for nothing elle, hur 
the reformation of the party and his ſouls health ; and thole 
that end their proceedings alwayes inthe loſs of life, limbor 
liberty, or living, as doth the Civil. 

Beſides, it is well known the civil power hath many wayes 
and means to ſift out the truth, though not by this; That the 
Church (if Accuſations ceaſe) hath none, but this onely. In- 
deed therefore moſt proper and peculiar to her, becauſe an 
oath is the bond of the Soul, and they be the {ole caules the 
Church hath to deal with. 

The inconyenience is none at all : for admit a party ſhould 
thereby diſcloſe his offence, yet groweth thereby no damage 
unto him, in that his repentance onely and reformation is 
thereby ſought, and wrought, and nothing elle. 

Thus —__ the Church, bur for her practice taketh her 
ground to be full and good our of the fifth of Namnbers, in 4 
cale of ſuſpeted Incontinency, which is meerly __ 

K cal, 
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cal. And again, out of x Eſ&r« 8.& 9. ina caſe Matrimo. 
nial, which is meerly Eccleſiaſtical alſo. In both which In. 
rerrogatories are rainiſtred with oath, the proceeding being 
by Enquiry, without any Acculer at all. And that which is 
to be noted in the caſe in Eſdras, they are no wayes forced to 
it, but deſire to take their oath firſt, and be examined after. 
Then which there is no cale more like to the proceeding at 
this day, againſt which exception is taken, 

Out of theſe fix it is manifeſt enough how agreeable to 
the Will of God this proceeding is : But beyond all this is 
the ſeventh in the fifth of Lewwticws, where it appeareth that 
God is ſo careful to have all evil removed, as leave is given 
by bim apon a fault committed,the party being unknown, to 
lay a ſolemn charge, and to bind it with a curſe, and that at 
large, totake hold of any that} were privy to the fault done, 
and did not come and reyeal it, 

Which courſe was clearly of the nature of an Oath, as doth 
plainly appear by x Sw. 14. where it is {aid four ſeveral 
times, that Sax/ bound all the people with an oath, not to 
taſte of any thing till the Sun went down, that they might 
purſue their enemies without any intermiſſion : Which oath 
1s j by the Expolitors to haye been nothing elſe but 
the pu lick denouncing of a curle, or adjuring them in the 
name of God not to do it, ſeeing it is beld a thing impoſflible, 
that he ſhould call ſo many thouſands in particular, to take 
every manan oath, the time being {o ſhort, aud he in ſach 
haſte to purſue the Enemy. Butit is a thing, as Nazzanzen 
faith, not unuſual, either before Chriſt or {ince, in the time 
of the Primitive Church, to make ſuch adjurations, whereby 
the Church eyer thought, quod pan commYſi revolvitar in con- 
ſcixm,, that be that concealed was fubje& to as great a curſe as 
be that commitred it, 


By all which it is evident, that ſuch proceeding by oath 
may be, and is not unlawful. 


This, as before, is by ſome ſaid to be Dr. Davenencs, Hate 


Lord Biſhop of Sariahwry, and others ſay it was the late Lord 
Biſkop of — cr" nag moſt learned and pious Biſhop, 


Dr, 


and C mmonical Prog ation. 


Dr. Lancelot Andrews. Whoſe ſoever it was, it ſeems ir wasto | 
give latisfa&ion to the Lords ofthe Council touching fuch | 
proceediugs Ex officio, and upon oath ; and 'tis to be belicyed 
it gave them fatisfation, the Law ſo long after continuing 
the ſame, and no wayes altered, 


—  —— —_— 


The Theological Determmation of Dr. Lancelot 
Andrews, afterwards Lord Biſhop of Win- 
cheſter, had in the publick Divmity-Schools m 
Cambridge , im the Moneth of July 1591. 


upon this Queſtion following. 
Rendred into £»gh/b for the uſe of the meer Engl Reader. 


Whether by Gods Lay it be lawful for the Magiſtrate to 
require an Oath of the Party, (that is, the _ gully 
or - - 2 ?) and in what caſe, and how farit is 

lawful ? 


dants by the Religion of an Oath, as alſo of ſuch par- 
ties taking ſuch Oath, or lawfully declining it ; of 
late hath a Queſtion aroſe, Whether by Gods Law ut be 
lawful for the Magiſtraze to require an oath of the party (that is, 
the party guilty or defendant) and mm what caſe, and how far tt 
is lawful ? This queſtion, to prevent any confuſion upon your 
memory or my own, I will divide into five branches ; and in- 
deed in this ſhort two dayes ſpace I bayc not bethought my 
{elf of a more diſtin& meth 
1, Whether it be lawful to exad or require an oath ? 
2. + 1-1 entry ar mary 
3. Whether from ilty (or de ) ? 
4. Whether it be lawkhl in every cauſe, or = capital 
cauſes, but ſuch as ceceive a milder puniſhment ? 
K 2 5. How 


T == the queſtioning ef parties guilty or Defen- 
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5. How far this is lawfnl, and in what caſes ? 

Of which queſtions the frit three have nothing of queſtion 
in them, if we be ſound in Divinity ; therefore 1 ſhall in few 
words diſpatch them, | 

And firſt of all, it is a ſacred right that ſuch an oath may be 
lawfully required: In which marter 1 think it is very be- 
hoovyetul as Chriſt did in the caſe of Divorcement) tirlt of 
all roenquire what eyery thing was in the beginning : in the 
revolution of time many things are changed, the beginning 
is the moſt certain rule. Thercfore 1 aske where and when 
the firſt mention of an oath is made in Scriptures ? I finde 
Gea.24. Abraham forcing his ſeryant to take an oath, in theſe 
words, and with this ceremony ; Put thy hand under my Thigh, 
and 1 will make thee ſwear, that tho ſhalt take a wife for my ſon, 
of my Kindred. So the firſt oath mentioned in Scripture, 
is here expreſled : and as it is the moſt ancient and firſt, fo it 
is the molt frequent and onely mention almoſt of ſuch a 
thing. This very term (to Swear) you will ſcarceany.where 
find it in the Old Teſtament, but either under the word Hi. 


phil, that is the Imperative, —— conjugation, in re- 
ou of him that gives rhe oath.: or under the word Vyphal, 
that is the paſhve _— cnp_—_—_ inreſpct of him thar 


takes the oath, And under the fame rule are the Greeks, a. 
mongſt whom Orcos is the name of the oath, which/almoft 
ſolely the holy Ghoſt acknowledges in the New Teſtament, 
In that word is a kind of ſtraitning neceſſity, and as they 
ſay, an exigengy no leſs then there is in the word Orcos ; for 
from the ſame word comes both, that is of ſtrauning. 
Thereupon comes that common Proverb, War and Oaths are 
voluntary evils ; and that they may be _ they ought to be 
preſſed and expreſſed (as St. Auguſtme of Oaths ſayes wittily) 
ether by the Authority of him that grves the oath, or at leaſtwiſe by 
the hardneſs of his heart thas belitves nor So that itis a fin ei. 
ther to ſwear or to make war, except it be at leaſt in ſome 
manner exacted, and upon ſome and no light caufe. There- 
fore that it may be reouired, or rather that ic ought to be, 
the very force of Nature, the very force of the term it ſelf 
evinceth it, 

But 
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But whether from the Magiſtrate > (this is the ſecond 
branch.) Yes ſurely from the Magiltrate, 

So the Divines of old ; Vor onely every body bit every ſoul ts 
tobe ſnojett tothe Powers, Rom.13.1. Theretore the Powers 
have power to commit the body to cuſtody, by impriſoning 
it, leſt it eſcape: And lo likewiſe the foul, ro commit that 
to cuſtody, by laying an oath upon it,-leſt it ſhould haye any 
lubterfuge, by which name God hinſelf hath moſt fitly cal- 
led an Qath, the Bond or priſon of the ſoul, Num.30.13. by 
which the ſoul may as it were be tyed up ; and being foryed 
up, may be bound to anſwer na and readily. Bur 
= it comes nearer : If it be lawtul for the Maſter to force 

is ſeryant to take an oath, as Gen.24.3. eAbraham did ; ifa 
father to his ſon, as facob to foſeph, Gen. 47. 29. it a brother 
to a brother, as the ſame Zacobto Eſau, Gen.25.33. By how 
much better right is it lawtul for the Magiſtrate ro do it to 
his Subje&R, w—_ command is more mk then any other 
command ? I adde alſo about the right ſertling in marriage 
of a ſon,if that be lawfuL,as eAtraham to his ſervant ; of chu- 
ling a fitting place of burial, as to Foſeph ; of paſſing away 
the right of Birth-right, as Eſa 3 = private cauſes, I 
adde alſo of the leaſt concernment, if compared with the ” 
lick : Then ſurely by better righr may the Magiſtrate do ir, 
in the common cauſe of the Commonwealth, whoſc Intereſt 
is greater then any other Intereſt. And that is provided for 
by Gods Law, Exod.12.8. in expreſs terms ; inthe caſe of a 
Pawn, faith God, let them come before the Magiſtrate : In which 
place the Magiſtrates are named by the name of God him- 
lelf, and not by any name, but by that very name which is 
taken from the force of an oath-: as though he ſhould fay, 
Let them come before the Oath-givers, or thoſe who (when 
they give the Law in Gods ſtead) in his Judgment and in his 
Name may require his Oath to be taken : That is, Gods De- 
puties, Pſal.$2.6. in Gods judgment : 2 Chro.x9.8. the Oath 
of God : Eccles.$.2. theretore to the Magiſtrate, Ir is law= 
tul ro the Magiltrate, I fay, as well Eccleſiaſtical as Civil, 
Before him that is the Eccleliaſtical Judge by Law, the Wo- 
man is commanded to purge her ſelf in acale of m__ - 
reaci: 
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breach of Wedlock bond, Nam.5.19. Before bim that is the 
Temporal Judge by Law, the man is commanded to purge 
himlelf ina cauſe of ſuſpicion of breach of Social promiſe or 
Contract, Exed.22.8. The praQtice whereof we ſee (and the 

attice of the Samnts is the Interpreter of the Commandments) of 
the Ecclchiaſtical Judge in Ezra, who required an oath ina 
Matrimonial caute, Ezr4 10.5. Of the Temporal Judge in 
Nehemiah, who forced an Oath in a cauſe of Ulury, Neh.g.12. 
Neither hath the pious and religions Magiltrate onely right 
to do this, but the Heathen Magiſtrate too, and that tes Gods 
people 3 Zedehzah gave his Oath of Allegeance to Nebwehad.- 
near, 2 Chron.36.y. though forced he gave ir, and rightly 
t00, if we believe Ezekiel; and afterwards by a ſacrilegious 
boldneſs he attempted to break it, he ſcaped not unpuniſhed 
for it, Ezeh,17.13. Laſtly, I adde that this was not lawful to 
do to their own people onely, but alſo ro = and ſtran- 
gers, living within thrir Territories, either trafhcking or 
any other cauſe : In which regard oſeph, now become Vice- 
Roy of e-£gypt, impoſes an Oath upon his Brethren in a caſe 
of Treaſon fuſpeted, though both by Law.and by Nature 
they were (anaanites, Gen43.3. therefore hence it now ap- 
pears, that it is lawtul to impoſe an Oath, and that it is law- 
ful alſo to the Magiſtrate. 

But whether is it lawful to do it to the party, that is, the 
party guilty or defendant > (thetbird thing I propounded.) 
Nor can that be called into queſtion, Exod.22.8. He to whom 
the Pawn was concredited is the party guilty or defendant, 
Num.s5.19. The woman ſuſpe&ed by the jealous husband to 
have wronged his bed, is alſo the party guilty or defendant : 
but to each of them is this oath to be pryen, nor is it lawful 
for them to decline it, Ina few m_ I will ſumme it up : 
| Whether one deceitfully keeps his neighbours goods, or per- 
hdiouſly deteins his friends goods, or reſtores not to the ow. 
ner his found goods, when he requires them, Lewi.6.3. or 
(as it ſeems to me) in any other crime, (for it is mentioned 
indefinitely, x Kings 8.31. in whatſoever he ſhall fn) it is law- 
tul for the Plaintiff or Agent to ampoſe an oath mpon the party, 
that is the guilty or deftndent, or to lay an oath wpon him, as 


It 
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it is in the Hebrew phraſe ; nor is it lawful for the uilty or 
defendanr party to refuſe it, whether it be impoſed by the 
Agent or Plaintiff, or by the Magiſtrate, Indeed 1 cannot 
deny, bur we are fallen into ſuch times,that it may be cxpedi. 
ent to impoſe the oath upon the Party; Agent or Plaintiff, 
and not onely upon the Defendant ; for it may happen thar 
they may both preyaricate, that is, the party Agent or Plain- 
riff by calumniating, and the party guilty or defendant by 
Tergiverſarion. Bur if we would take the Law from Hea- 
ven, from the holy Writ, to the party guilty or defendant,'ris 
more neceſſary to be given. Examples are thereof : Scarce 
will you find in the Law ari oath laid upon the Agent or 
Plaintiff, bur very often may you find it upon the party guil. 
ty or defendant : «Afoſes renders the reaſon of it ; The ator 
(who for the moſt part is the party endamaged) he is infla- 
med with anger, he is wholly wrapt up in the Leaven of an- 
and reyenge, ſtruck through with the ſting of maleyo. 
ence, will be raſh with his month, which the Wiſeman forbids 
to be in an oath, Eccl.q.r. therefore the matter of an Oath 
herein is alrogether untit. Butthe party guilty or defendant, 
whom the Law alwayes ſuppoſes to be guilty of the crime 
charged, till the contrary appear, is much titter : In him 
there is leſs prejudice, leſs of affe&tions, belides perhaps of 
fear, which is as it were the heart of an oath, Therefore it is 
lawful to lay it upon the party guilty or defendanr,and fitting 
t00 to do {o, 

Now I come to the fourth branch ; In what cauſe this is 
fitting: which is more intricate, and hath more queſtion in 
it. AndI ſhall not ſeek any where elſe for the diviſion of 
theſe cauſes, but in our Law, that is, the Law of Divines : 
there in the holy Law ſome are called wrongs or preyarica- 
tions, Exod.22.9. ſome capital cauſes, Dewt.21.21z. whereof 
ſome of thoſe being heinous, are puniſhed with loſs of life, 
life either by being deprived of natural life, or ciyil, that is, 
Baniſhment, or (as the holy Writ ſpeaks) rooting omt, Ezra 7. 
26.To which are allied cauſes of blond, ſuch as are Demt.25.12. 
Lopping off a limb ; and there in the ſecond Verſe, inflit- 
ing of ſtripes ; bur theſe others were not ſo great, and _ 

party 
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partly puniſhed by pecuniary Mulas, partly by impriſon- 
ment, Eſth 7.26. : 

Was there any place for ſuch an oath to be given, in ſuch 
crimes as were puniſhed by loſs of life ? truly I do not per- 
{wade to that. Firſt, the practice in Seripture contraries it ; 
forl ſee when Achans life was in queſtion, foſbua dealt thus, 
Tell me, my ſon, ſwear not to me. So likewile Saw! in the like 
cale concerning fonathan, Tell me _— do not ſwear to 
me : a willing, not expreſs confeſhon ; a'timple interroga- 
tion, not under the bond of an cath. But (which is the hinge 
of the queſtion ) I ſee the Prophet feremy himſelf interrogated 
by the King bimſelf, 7 will acke thee a thing, hide nothing from 
me: The Prophet covenants with him, 1f / declare it wnto thee, 
wilt thox not ſurely put me to death ? ( nor did feremy thits coye- 
nant without the dictate of the holy Gboſt:) as if in ſuch 
cauſes God had given an immunity of anſwering, Fer.z8.14. 
And indeed Reaton perſwades the ſame ; for indeed fo ought 
Inquiſition {as far as it may be) to be made by the Magiſtrate, 
that the manifeſt loſs of ſouls may be ayoided, When as 
from the mouth of the greaceſt Liar that moſt true ſentence 
proceeded, Skin afier 5km, and all that a man hath will he groe for 
his life, Fob 2.4. it is to be feared that that, whatſoever, or all 
that a man hath, will comprehend as well the conſcience of an 
oath, as the fear of God, and what elſe ſoever comes under 
the notion of Religion, as men are; and as they are diſpoſed, 
Wherefore, though I detine nothing (I know not how) in 
ſuch cauſes as thele, in regard of the preſent danger of Perju- 
ry : yetI think 'tis Deſt to forbear the impoſing of an Oath. 
And the Laws which we ule (at leaſt according to leaye or 
permiſſion) judge the ſame, But in other caſes, being of leſ- 
ſer offenſe, and fo puniſhed more eaſily, I think otherwiſe : 

Except oe we take that ſentence out of the Comick 
Poet, an 
a thing, not for the loſing of it : For by that general Law it 1s 
provided, Lev.s.4. —1f a ſoul ſwear, pronouncing with his lips, 
to do evil or to do good, whatſoever u 1; that a man ſhall pronoxence 
with an oath, and « be hid from him when he knoweth of it, then he 
ſhall be guilty m one of theſe. And whereas this cannot be 
under- 


place it in Divinity ; eAn Oath is for the keeping of 
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underſtood of the Evil of guilt or of 4 crime (as we ſpeak in the 
Schools) leſt an Oath, which is a bond of piety, ſhould become a 
tond of Iniquity : it follows, it muſt bold in an evil of puniſh- 
ment ; in which Kind it is neither lawful to refuſe an oath,nor 
after it is taken to break it, 

1. Not torefwſe it. Solomon wittingly and prudently laid 
an oath upon Shemei, to the loſs of his liberty, that he ſhowld not 
go beyond (edron; and he lawfully laid this oath on bim : and 
when afterwards Shime: (having ſworn not to paſs theſe 
bounds) yet did it, he loſt his life for it, andjuſtly, not onely 
for paſſing beyond Cedron, but for the violation of his oath, 
x Kings 2.43. What would you haye ? even prophane Shime: 
refuſes not an oath, though to the loſs of his li rty. Nor 
Micheas, who by the King was bound up under the Religion 
of an oath, (neither was that once onely,or that the firſt time, 
but it had been done ſometimes tft he was free, re- 
fuſed ; but being ſworn, refuſed not, but anſwered : though 
his certain puniſtment was betore his eyes, though for his an- 
ſwer he was to be ſent to priſon, 1 Kings 22.16. By which 
examplI&it appears, as well that it was then the cuſtom in 1/- 
rael to take an oath to anſwer, as alſo that the Prophet Adi- 
cheas durſt not (perhaps he was ignorant of Gods Law in that 

int) do as we do now-a-dayes, cither covenant that the 
oath ſhall not entangle us, or endanger our liberty ; or if that 
may not be ——_— then to ule Tergiverſation. 

2. Not to break the oath. That is, (as the principal argu- 
ment" if it may lawfully be performed : for except it be ſo, 
rightly ſaith St. e Auguſtine, Aofice breaks wnjuſt bonds, 1 ho 
the Magiſtrate ſhall not bave leſs power then every one of the 
vulgar, and every private perſon : every of them have at leaſt 
that ſmall power. If he be ſworn to his loſs, yer be muſt not 
change in that he hath promiſed to his neighbour, Pſal.x 5.4. 
and ;Fnot his promiſe to his neighbour, then notto the Magi. 
ſtrate,by a berccr right ſure,or equal at leaſt. What then ? even 
prophane Eſaw revoked not his oath, though it was to the loſs 
of his Inherirance. But that private men, once for all, ma 
know under what Law they are in this caſe, itis not lawful, 


no not for a King, to do it ; Zedekzah took an oath to his __ 
L an 
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atd as at = _ _ - ſeeras, eyen as well to bis own ſla- 
,ast very of his le, E7ck.17.13. he changed : 
but God both Jeteſted nicer that fac of his, Nor is 
it lawful for a Commonwealth ſo ro change : The Common- 
wealth of 1/rae/ made a League with the Grbeomres, and {wore 
to it, and this was contrary both to their profit and the pub- 
lique command of God : Zoſbaa (oſp.g.15.) thought nor tit 
ro have it chang'd, and he thought right : The {are oath Saw 
«fterwards preſumed to change, though he did it in zeal to- 
wards 1ſrae/, yetthat was cxplated, tirit, by the danger of the 
loſs of his Kingdom,. and —_ by the cutting oft his 
poſterity, 2 S«am.21. 2. Therefore this is not lawful for a 
King, a Commonwealth, nor a private man todo. Now I 
conclude : So be it there be not danger of lofs of life in it, in 
matters and cauſes, which are punzſhed either by pecuniary 
Mulas, or by impriſonment, it is lawtul for the Subjc& to 
undergo that oath, and for xhe Magiſtrate ro require it. But 
in this point is much doubting ; this Oath, how far it is law- 
fal,aod in 
my a&tion is (as they call it) the _y of the Judicial pro- 
ceedings, by which it may be known at length, in which way 
we may go where we may go no further : and hereof I (ee 
three parts, (as far as concerns our purpoſe) which are thus 
deſigned in holy Writ, x. Theadmiſſion of the ſuit or com- 
plaint, as the Hebrews call it ; that is, the entrance of the cauſe 
into judgment, out of Iſaiah 1.23. St. Paxl calls it recerving 
an accuſation, 1 Tiw.5.19. The econd is the ſtate and poſitt- 
on of the cauſe, that is, the foundation of the ſwit or complaint, as 
the Hebrews give it the name out of Deaut.19.13. The Greeks 
call it, the matter to be judged and determined. St, Paul (if I be 
not deceived) ſayes it is an end of ſtrife, Heb.6.1x6. The third 
is, Inqw1ſition wpen the prosfs, that is, as the Fews call.it a Per- 
veſtigation or fifring of the ſuit or complaint, out of /ob 29. 
16. the Greeks call ita StruQture of the cauſe. St. Pa! calls 
it a confirmation, Heb.6.16, (for with the fourth, which all 
men call the Sentence, I have nothing tro do.) Therefore 
theſe three things are to bein all Judiciary:proceedings, Thar 


the party owght to be lawfully queſtioned ; after that, the ſtare of the 


I canſe ; 


in what manner and caſe ?Which whilelt I treat of;all 


and Cantuical Purgdtien. 
cauſe ; then, the proofs are to be looked inco. Andin the firft 

art there is no uſe of an oath, that I know or have read of : 
yet that I ſhould enquire hereof, ſome mens error makes me 
do it, which crror I ſhall lefſen this day, (if it may be done) 
who think themſelyes nor ſufficiently accuſed, nay they think 
they ſhall accuſe themſelyes, except an acculer ſtep forth and 
ſhew himſelf; and who falſly and raſhly _ and yer 
they ſuppoſe ir, that that oath which is requir of them for 
the ſtating of the cauſe, that is the ſecond part, that is to be 
regdired to the firſt part, this is the admithon of the fuit or 
complaint, 

So 1 propoſe it thus : In eyery ſuit or complaint the matter 
either is ſo apparent, as that it is manifeſt as well concernin 
the fa& as the perſon : whether the perſon be deprebended in 
the deed doing, thar is, (as they fay ) raken in the manner, as 
ſhe was, /obn 8.4. Or ſo with an high hand, or (as we uſe to 
ſay) with a notorious boldneſs, as attempted before the Ma- 
giſtrate and all the Congreation, as was Zimri's wickednels, 
Numb.25.8, In which caſes ſo openly acted there was no 
need of accuſer or witneſs : or if it be fo, thatthe fa& js ma- 
nifeſt, bur the perſon is unknown 3 as in the dead body 
found, but the murtherer is not known, Dext. 21.1. or the 

ſon is known, bur the fat unknown, as in Achans cale, 

ſb.7.18. In which matter ſo controyerted, a man may, by 

the judgment of the Divine Law, be called intoqueſtion four 
manner of wayes, 

For either one may be brought forth upon ſome fl1gns 01 
reſumptions, as in x bo firſt piece of Gods juſtice, (which all 
umane juſtice ap it was done againlt eAdazs, without 

an acculer, onely upon ligns and preſumptions, that is, that 
he fled, and hid himſelf amongſt the Trees, (a fign of a guilty 
mind) Gen.3.8. Inthe ens piece of juſtice againſt (am, 
that likewiſe was upon figns and preſumptions, ( that is, Abel 


appearing no where) effuſion of bloud being found, Cains an- 
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per or envy towards Abel foregoing it, Gen.4.6,10. This is 

the firſt manner. 
The ſecond is, Or one may be brought forth upon the im- 
peachment of another, as inthat very firſt piece of jultice ; 
L 3 Adam 
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eAdam onely was cited, but he being queſtioned (as uſually 
it happens) impeaches Eve, ſhe likewiſe the Serpent, Gen.z . 
r2. and fo they two hereby were made parties guilty or de- 
tendant, 
| The thirdis, by Fame, or cather Infamy, as for the moſt 
part ſuſpicion follows in the neck of the fats of wicked 
men, talk or fame follows the [uſpicion, and intinuation or 
complaint follows the talk or fame ; And thus was the courſe 
againſt the Sodowmues, Gen.18.20. The cry of the Sodomutes ts 
creat, I will go down now and ſce, ec. faith the Lord, Andatf- 
rer the ſame manner were Inquiſitions made both in the Law,, 
If it be told thee, and thou haſt heard it, Dext.1 7.4 and in the Go- 
{pel againſt the inceſtuous p_ 1 Cor.g.1. /t us reported, 
The fourth is by Suggeltion or Complaint, as in Jobs caſe, 
cap.1.1r, where the Accuſer of our brethren (as St. [on calls 
him) would haye made that holy man guilcy of Hypoccriſie, 
a falle crime, yeta crime ; and thar partly nuridically, un- 
der which name amongſt the Hebrews they were called Aa. 
fters of the ſuit or controverſie, Iſaiah 50.8. (wetranſlue it Ad- 


rerſary.) And here the puniſhment of the offending party 
was ſought after, that he might pive Gatisfation to the per- 
| 


fon wronged ; partly (as it is called) Evangelically, wherein 
one is denounced or reported to the Church, where one y the 
medicine or remedy is ſought after, that the Church may have 
Citisfation in cauſe of ſcandal ; In the firlt, the thing ir ſelf 
(as we ule ro ſay) ſpeaks and impeaches the party guilty ; in 
the ſecond, one guilty perſon impeaches another ; in the 
third, the ſpeech of the people is the Acculer ; in the fourth, 
any one under the po an{d true name of an Acculer, 

To this I adde a Fifth, but not (a> thele) as an ocdinary-re- 
medy ro determine the controverſte ; but plainly an extraor- 
dinary one, not to- be pur in practice but in the Valley of A. 
chor, that is, againſt the troublers of 1/rael; (for fo the word. 
eMchor ſounds) that is, in ſome-heinous wickedneſs, or the 
Rate of the Church and Kingdom being in danger.: in ſuch 
caſes we run to extraordinary remedies, that is, to Lys as lo 
Jhna did, which in certain cauſes is not granted, 1sſb.7.16. 
Inthis /ſeph made uſe onely. of bis. own ſuſpicion, Are na 


you 
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you Spies ? (faith he) to ſee the nakedneſs of the Land ye are come, 
Gen 42 9. and when they denyed, yet without fign or token, 
fame or any Acculer, he queſtioned them, thruſt Sicon into 
priſon, and forccd the relt to take an oath : Nor did they ap: 

peal ro the Law of Nations, or complain that they were uſed 
contrary to Law and right, For where the peace of the 
Commonwealth is concerned, that is of ſuch moment, that [ 
doubt not, that God ſuffers his ſpirit of jealoafie ro come 
upon the Magiſtrate, —— ſafety of his /ſrae!, no lels 
then be ſuffers the Husband to have his, touching the chaſtity 
of his Wife, Nam. 14. For the matter in queſtion, it is ina 
main degree, dangerous, that it ought not to be difſembled : 
and the perſons with whom 'tis ated uſe not to bring in any 
witneſſes, ( but ſuch as are gailty themſelves) by whom they 
may be convinced. And as to the crime we ſpeak of, itis of 
that kind of wickedneſle that leaves noprints, footſteps or 
marks behind it, by which they may he taken hold of : 
Wherefore in thoſe caſes it is no lefſe lawful to queſtion or 
accuſe upon ſuſpicion onely, ther it is by the Pillory, Stocks, 


or * Boar, tor ſuch purpoſe theſe things were in Gods +Com- + A puniſh- 


monwealrh.) Either of which 1n other, either controverſics 
or crimas, n9 man allowes, Well does Seneca (if I remember 
well) render the reaſon hereof, Where Villanies ran riot beyond 
meaſyre, 'tis unjuſt that juſtice: ſbould be ryed to degrees : to which 


is not very unlike, The God of /ſrael would havethem to be 
troubled,. that go about to trouble the 1/-2e/ of God: and 
hereof the Valley of Aechor is a perpetual monument. Now, 
whomſoever the Magiſtrate calls-in queſtion by any one of 
theſe four, / of if ir concern.the peace of the Commonwealti:; 
or of the Church, the fifth way either) foregoing, the- partie 
is lawfully called, Nor is there any reaſon he ſhould fear, 
that he ſhould accuſe or bewray himſelf, he is now lawfully 
accuſed and bewrayed. He is, now-thar he is accuſed and be- 
wrayed, to take care haw he ſhall lawfully defend himſelf. 
And hitherto of the righr of Accuſation. 
Naw Laflume the | ur The matter being thuz before 


party was pur 
. . - 1100 a Boar, 
that plainly extraordinary queſtion of him; who-abour- that and another 


wicked extraordinary att of eAFchan betook himſelf ro lots, Bo oxy 
over him. 
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ths Judge brought into doubt, the party guilty or defendant, 
either confefles the crime commirted, as Achan did, and then 
the Judge hath no more to do but to pfonGynce ſentence ; or 
(which is molt commonly done) denies it : which Solomon 
moſt elegantly expreſies, Prev. 18.1 7. He that is firſt im bis own 
cauſe ſeemcth juſt, but his neighbour cometh and ſearcheth him, 
Now the party guilty or defendant denying, by repelling the 
dhietion.and the Agent or Plaintiff athrming his intention : 
thereon ariſes that contradiction St. Parl ſpeaks of, Heb.6.16. 
the bounder or end of which contradiQion is, that which in 
every Judicature is ſought for, as there the Apditle obſerves ; 
but no bounder will be found, till the matter be put in an 
equal ballance, except the one party bave a better confirmation 
then the other ; 'tis the Apoltles word in the ſame place, 
therefore *ris the Judges part to enquire on which part that 
lyes. "Tis but a light labour and little praiſe to end fuch con- 
tentions, as are eafie and plain ; but that's the worth ofa 
Judge, to ſift out ſuch cauſes, where tbe right is obſcure and 
perp exed : The cauſe which 1 knew not, I ſearched out, ſaith lob 
of bimſelf, /ob 29.16. Andto do that dexterouſly and fitly 
is the honour of a Magiſtrate, faith Solomon, Prov.2g.1. to 
whom himſelf, that ſentence he pronounced, in that meſt dif. 
ficult cauſe 'twixt the two om touching the uncertain 
mother of the ſurviving child, was an high honour,.,z Kings 
3-27, But before theſe confirmarions, that is, the foundati- 
ons of the cauſe, ought to be orcan be ſer fort, it is neceſſary 
ſome ſtate of the cauſe mult be ſettled ; or as it were a hinge 
mult be, on which the cauſe may be turned, and that firſt of 
all to be made manifeſt, what and how far he affirms and the 
other denies, wherein each of the Litigants may rightly call 
the other, to ſet ſoat to foot and hand to hand, Sayes the ew, 
and Ry does he lay it, Firſt of all place me the comtroverſie 

on bus foundation ; which except you ho, (as very aptly ſome 


» 
Geak out of Prov.2.1,) the whole A&ion is but meer yanity, 
. ys on this ſide and that fide, this way and that way, 'twixt 
t 


Agent and Defendant; which as we cannot endure here in 
che$chook, much lefſe ought it to be ſuffered in Judicature, 
whole proceeding thorougbout, ought to. be ſolemn and 


ſacred, 
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ſacred, an1 the very Juſtice of Juſtice, as it is, Dexr.16. 20, 

This ſubje& marter to be judged, or ſtate of the cauſe, or 
(ifany would rather call it{o) the bounder of the controver- 
fie, is to be ſought out, either inthe behalf of the guilty or 
defendant party, or of the Agent : Not of the Agent, ow, 
times he cannot, becaule oftentimes there is none tuch, when 
one is called into queſtion upon preſumption, or elſe upon 
fame ; and when there is, be is almoſt rapt and tran ſpoled, or 
is driven on, either out of hatred or ſome other oblique de- 
fire, that he himſelf is unſtated; ſo that from him in vain is the 
ſtate of the cauſe required : Wherefore to the party guilty or 
defendant is this fayour granted,or rather this == 1s given, 
(who is alwayes a perſon certain, and whom the Law ac- 
counts not.convidtec for guiltlefle ) that be ſhould either by 
affirming or denying fix to himſelf the ftate of the cauſe ; yea, 
that by his anſwer onely the ſtate of the whole controyerſie 
may be ſetled, and not onely the ſtate of the controverſie, bur 
(except he be convinced of falſhood by the teſtimony of two 
witneſſes beyond all exception) an end too ef the controyer- 
fie, But that be may nor, if be be looſe and free, depart from 
that ſtare ſo by him fixed, and afterwards not ſtand to thac 
ſtate, but ſhall recoil and go back from his purpoſe ; a boud, 
a bond of the ſoul(as God gave it the name) he is to enter into, 
that is, a religious affirmation, by which his ſoul is as it-were 
bound up with a chain, to ſpeak out the truth holily and fin- 
cerely,that is, the truth (nor that abſolutely,but Jas he knows 
it or believes it;znor muſt go contrary to his conſcience, which 
wecall lying, buteven as he were ating with God himſelf, 
{o muſt heat with the Magiſtrate, that is Gods Lieutenant, 
chat repreſents him, and _—_— _— 

That 1{rae! and the people of God proceeded thus, (that is, 
ſwore to make true an{wer) that practice of Aficheas (ot 
which I made mention above) and that, which is much ater, 
that other in that queſtioning of Elias, 1 Kings 18.10. evince 
it; where, when they had expreſly-an{wered, He is not with 
»s, the King not herewith contented, forced them to an oath, 
that they bad not found him : asif no Law could cempell a 
man, to reſt on the anſwer of a man unſwora, Wherefore as 


it: 
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Apoc 2.16. 


Exod. 11.19. 
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it is altogether fit, that the party guilty or defendant ſhould 
be bound up, lcſt he might evade or change the ſtate of the 
cauſe, and ——_ one ſtate, and then another follows, and 
indced fo there will be no place of conſiſtency or ſettling the 
cauſe : So he ought to be bound up, not with his bare naked 
anſwer, or (as oers would have it) with a pecuniary Mul&, 
(thele are not bonds of the ſoul, which is the Interpreter of 
Truth) but with that alone, truc and oncly bond of the ſoul, 
that is, by an Oath, And thus atlength the whole hinge of 
the cauſe being fixcd as it ought to be, let us proceed to thoſe 
Conhrmations, as St. Pax! calls them, 

Neither is it ficting (as I hear ſome complain) that the 
guilty or defendant party ſhould be fo bound up, and the 
Agent altogether free, Noris our Law fo: but as it is not 
CF. for the party agent to be ſworn, for the reaſons that I 


have twice named, (and God himſelf ſuffers Satan, whom he 
knows to be a Calumniator, to be alſo an Acculer) yet the ac- 
cuſarion is ſo to be put into ſuit or a&ion,and the acculer is ſo 
by contract to give ſecurity, under the goneny of a certain 


pecuniary Mul&, or of a certain note of Infamy, under the 
price of the loſs of his time, (as the Law ſpeaks) except he pro- 
lecute and prove the p_—_— and accuſation he hath given 
in: Soitis provided for on both fides ; on the one fide b 
the Religion of an Oath,on the other fide by a double Mul&, 
and no {imple Infamy ; fo that the Agent cannot calumni- 
ate, nor the party guilty or defendant cannot fly back, 
Now that hilt of all the guilty or defendant party ſhould be 
ſworn, and then anſwer, (which ſome cannot away withall) 
it is juſt and lawful ; for if he ſhonld do it unſworn, he ſhould 
do it but in a trifling manner, (that is, being free from the 
Religion of an Oath) if any clauſe in the ation ſhould more 
cloſely preſſe him, he ſhould refuſe to anſwer, ſhould turn 
himſelf to and fro, ſeck ſhifts, diverhons and cautels, ſhould 
anſwer nothing explicitely.and home ; that which in conſci- 
ence of Religiou he is tycd to do, after he has bound himſelf 
by oath to do all things holily and clearly, that he had rather 
be guilty of doing an injury then of Perjury,and would rather 
ſubje& bimlſelf to loſſe then damnation, 


Shall 
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Shall we take a form hereof from the Law and the holy 
Writ? none ſeems to me fitter for that purpoſe, then thar 
queſtioning of Ezra, in the 9g. and 10, Chapters of Epra, 
where the parties guilty or defendant anf{wer, but firſt were 
ſworn : The order and courſe of which judicial proceeding 
was this ; {ome of the principal perſons come, and relate the 
matter to Ezra,of Marriages contracted by many (ſuppoſe an 
hundred and ten) with ſtrangers, chap.9.1z. Ezra forces thoſe 
guilty or defendant parties, eyen many of them not guilty or 
complained of, to take an oath, chap.1v.5. he forces them 
roo in a cauſe, in which they might be convinced by witnel-. 
ſes : bur firſt he forces them. Afrer that, as in the g. chap. 
16. verſe, Eſdras with the reſt, to whom the care of that yo 
was delegated, fit upon the cauſe, which the third Moneth 
after they bring to effet, Which form being uſed by Ezra, 
aread Tribe. and skilful in the Law of his God, it may an- 
{wer & defires of any man not unjuſt, as to the praQtice of 
the Law,'as they ſpeak) and the knowledge of the rules there- 
of, And this is the former uſe of an oath, juſt and lawful, in 
the ſertling of the foundation of aſuit or controyerhie. 

The other is, when arguments are uſed to make good the 
{nit or contraverſie begun, Now the arguments , or theſe 
Confirmations, to which the Judge gives credit, are part] 
marks and preſumprtions, (ſuch as the nature of the cauſe 
bears) certain and undoubted, partly in corrupt and ſound 
teſtimonies. 

Preſumptions or marks, ſuch as are brought forth by the 
Parents in the caſe of the ſlandered Virgin, Demt.22.17. Te- 
ſtimones, upon whole credit the whole aRion is confirmed, 
Dewt.19.15. In the number.of which (I fay of Teſtimonies) 
I place an Oath, and thar bownder of controverſie, or (as they 
ſpeak) that dec:ſory oath of controverſie, Heb.6.16. The Hebrews 
out of the old Canon make two parts, or rather, if you will, 
two kinds of an Oath, 

The former is a ſolemn conteſtation, wherein any call God 
to witnefle for want of other witneſles, who either cannot or 
will not bear witneſle, even God they call ro witnefſe, who 
is preſent eyery where and in all a&ions, and hath the _ 

M 0 


(LIM 


$2 Touching the Ouh Ex officio, 
of a witnefſc : The Lord Fehova loves, before whons 1 : this 
is a form of conteſtation, /udges $.x9. The later 1 may call 
it an Execration, wherein a man gives oath to his conteſtari.. 
on (or joyning ifſue in the cauſe, as 'tis called) pawning as it 
were his ſalvation, and renouncing all the hope and help be 
hath from God, if he bear witnefle falſly : So do the Lord to 
me, and ſo let him adde ; there is a form of Execration, x Sam. 
14 44. Neither have Divines thought ic of lefle concern- 
ment, or that the guilty or defendant party was lefſe bound, 
whgher he uſed either of thoſe forms, or both, 1 adde alſo, 
whether the Magiſtrate conteſt the guilty or defendant par- 
ry, or by adjuration he be execrated, or he do it ro himſelf 
by taking an oarh; for 'tis all one whether this or that be 
done : whether an oath be laid upon the guilty or defendant 
party by the Judge, or he lay it upon himlelf, And that they 
take for granted, as well by Prov 29.24. integardof the po- 
fition, as by Judges 17.2. by reaſon of the condition, Bur 
this controverlie brings another : I proſecute not thar, I pro- 
ſecure that I begun, touching Arguments, 
Now God hath given power to the Judge to enquire of the 
Arguments touching the crime, and of citing the Teſtimo- 
nies ; as alſo to the giving of oaths, and that for the colle&- 
ing the confirmations of the cauſe, That power is mentioned 
Demt.1 3.14. Thou ſbalt enquire ((aith the Lord) and that in 
general ; whereof be ſubjoynes two kinds, the firit, Thox 
ſhalt ſearch, that is, preſumptions and arguments. The ſecond, 
Tho ſhalt acke, that is, witneſſes and thoſe that are knowing 
of the paſſages concerning that cauſe, 
The Arguments. So it was lawful for Zoſeph to ſearch his 
Brethrens ſacks, that he might find the Cup taken away by 
theft, Gen.44.5. So is it lawful for our Magiſtrates 10 ſearch 
the hidden corners and fecreteſt rooms of the houſe, ſo to tind 
out marks or prelumptions of ſuſpeed crimes. 
Teſtimonies. So it is provided by Gods Law, Lev.y.1. 
* Here feews 7£,, /oul hear the voice of ſwearing (the Chaldee Paraphraft, a 
ot A moſt ancient Interpreter of the Law, hath added to it, * nor 
prioed La- Where we hayeerred ; nor is itto be doubted burthar it was 
vine. according to the ſcnſe of the ancient Church, even before 


Chriſts 
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Chriſts time) made oy groen by the fudge, and he can be a witneſs 


of that matter, as one that ſaw it and knewn, (in which place the 
Septuagint turns the word knew it , into bemg conſcious of 
it) if he that us ſo conſcions of it, ſhall be called forth to grve hus teſti- 
mony ; if he reveal « not, he ſnall bear his own we uh, Therefore 
'ris lawful ro make inquifition, and upon oath, 

And firſt of all 'tis lawful ro make __ tcuching the 
part guilty or defendant, eyen among others, though his 
Brethren, though they be religious perions ; as Obadiah tou- 
ching Ekhas, 1 Kmgs 18.10. There 1s no Nation or Kingdom 
whither my Lord hath not ſent to ſeek thee, and when they ſaid, He 
5s not there, he took an oath of the Kingdom and N ation, that they 
found thee not. And methinks 'tis likely, when this Oath was 
common to the whole Kingdom, it fell alſo upon thoſe reli- 

ious men, whoſe Knees were not bowed to Baah, nor had 
their lips kiſſed him, neither did they in this caufe (thongh 
it was tothe prejudice of their El/zas, and that too before wic- 
ked Magiſtrates) refuſe to give their teſtimony. Neither is 
it onely lawful ro enquire concerning the guilty or defendant 

 - amongſt others onely ; but alſo to enquire of hiov 
Lic elf, concerning himſelf, The great Judge gave us a 
precedent herein, in that firſt Inquiſition that ever was, Gem. 
3.11. Who toldihee that thou waſt naked ? haſt thow eaten of the 
tree, whereof I commanded thee that thow ſhouldſt not eat ? Sothe 
Princes interrogated Barxch touching feremuahs book, Tell us, 
how didſt thow write all theſe words at his month ? So Eſdras the 
very parties guilty or defendants n—_ their own fact, 
Eſr.10.11. Sothe High Prieſt committed St. Paw! to cuſto- 
dy, to enquire ſomething of hims more 4 eAtts 23.20. For 
rho Accuſers fall back, ( whicl the Heathen man lon 
ſince obſerved :) All cannor, ſome will not accuſe ; what's 
to be done then > Some mens wickednefſe, becauſe they are 
truly the works of darkneſſe, nor can be brought to light, 
Epheſ.g.1 1. becauſe they joyn hand in hand, nor will diſcoyer 
themſelves, Prov.16.5. Becauſe thename of Doeg is harſh, 
and eyen the very thing, to go forth to accuſe, is now become 
poor and odious, a matter of colt, danger and infamy, Prov. 
25.8. And ſhall we ſuffer wickalaion to lye hid and ſpred 
M 2 abroad, 


Toxching the Oath Ex officio, 
abroad, and by delay to gather ſtrength , till at length jr 


break out to the ruine of the Commonwealth > and becauſe 
no man can or will (for it is all one, whether he will not or 
cannot accuſe) is't not lawful to enquire ? ſurely 'tis lawful, 
Bur 'tis in yain to enquire without the bond ofan Oath, The 
Holy Ghoſt in the old Teſtament expreſſes it by the word 
adjure, and ſo the King adjured «Micheas, In the New Te- 
ſtament alſo by the word adjwre, fo the High Prieſt adjured 
our Saviour, Mat.26.63. and they both made Religion of 
not anſwering to the Queſtion, Touching the Hebrew word 
there is no queſtion, bur that both by the force of the name, 
and the uſe of it, it imports an Oath. I adde, nor is there of 
the Greek word neither, if Beza and rhe reſt of the Tranſla- 
tors , render right that requeſt of the Devil, which is in 
eMat.y.7. 1 adjure thee that thou torment me not : that is, aſſure 
me by giving mean Oath or ſwearing to me, that thou wilt 
not torment me. So ſeems it to them : but that rerm of Ad- 
juring1 paſſe by. I rake the other (if it be another) of laymg 
an Oathupon the party guilty or defendant ; thar is, that by 
Law it is permitted to the party agent to force him againſt 
his will ro take an oath, Exod.22.8. x Kmgs 8.31. and there- 
fore 'tis more then permitred to the Magiſtrate, Surely ve- 
ry bad were the caſe of our affairs, if every private man 
ſhould have power to __ an oath of the party guilty or 
defendant, and the Magiſtrate ſhould not have power : if in 
the caſe of a Pawn it Rould be lawful, and not of a King- 
dom : if one may be forced to ſwear, that he hath not par {1s 
hand ro his neighbowrs ary and cannot be forced to his oath, 
that he hath nor pur forth his hand to the peace of the Com- 
monwealth. 1f, as to the Law, his caſe be better that makes 
troubles in the Church of God, then his that has done it abour* 
his friends money. Compare thele one with another : Firſt, 
the Magiſtrate, then the party agent, one perhaps of the mea- 
neſt ofthe common people; then the caſe of a mans ſmall 
ſamme of money, and the caſe of the Commonwealth fur. 
ther ; that Pawn ſometimes may ſomewhere be diſcoyered, 
but thoſe clandeſtine conſpiracies cannot (unleſs you grang 
ſuch Inquiſition) for that's vaniſhed into the air, left no im.. 


preſſion 
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preſſion behind it. Either I am very much miſtaken, or 
(whether you conſider the perſons or & matter, or the mo. 
ments,or the events of the things ) the equity and neceſlicy of 
an oath is here greater. Therefore that the party guilty or 
defendant ſhould be ſo interrogated in his own cauſe, 'tis 
allowed by Gods Law : and that allo by the laying on an 
oath is lawful. And this laſt ufe of an oath js juſt and law- 
ful, not onely that the ſtate of the queſtion may be ſertled by 
the an(wer of the party guilty or defendant, (as before is laid 
down ) but alſo that the contirmations of the cauſe, that is, 
the pillars of the proofs may be gathered together, where- 
upon the Judge may relye to determine the ſuir on one fide. 

This may lufhce for this purpoſe, unleſs that, as I believe, 
there reſt one knot or another, not worthy the looſing : bur 
that (as the world goes now-a-adayes) every ſcru Ie that 
men make, becomes a rock ; they complain, that by thele 
means men are compelled to an infinite oath, except before 
hand they may haye the Queſtion, and afterwards take the 
Oath. The reaſon hereof I have given before, and therefore 
will not here repeat it: This onely I maintain, that the uſual 
oath given cannot be declined by reaſon of Infinity. 'For 
whilelt thoſe bounds, and as it were ends of an oath, the Pro- 
phet Feremiah ſpeaks of, er.4.2. (which alwayes in Divinity 
were accounted the bounds, and as it were the ends of an 
oath) in trath, juſtice and judoment : whileſt theſe were obſer- 
ved there was caution enough had : nor other ends doth the 
Scripture acknowledge or require. 

i. In Truth : that 1s, truly, That no man be compelled 
to {wear contrary to that he knows ; as it was charged upon 
eMicheas, 1 Kings 12.16. Tell me nothing but truth in the name 
of the Lord, Or it any man like better that Atteitation of 
St. Pawnl, Rom.g9.1. 1 fay the truth in Chriſt, 1 lye not, my conſci- 
ence alſo bearing me witneſs mn the holy Ghoſt. This is enough for 
the firſt part, 

2.-1n 7uſtice : that is, juſtly, That nothing be ſworn bur 
what is poſſible : in which caſe «Abram; feryant took care, 
Gen.24.5. Perhaps the woman will not be willmg to follow me, Cc. 
The Heathen themſelyes roo had ghat caution, So far 4s / mm 


Tenching the Oath Exofficio, 
and am able. And alſo to the honeſty of it ; wherein they in 
Ezra 10.3. made proviſion, that is, According to the Law. 
St. Paulallo, eAtts 23.3. Commandeſt thow nee to be ſmatten con- 
trary to the Law ? Thus is ſufficient for the ſecond part. 

3. In fndgment : that is, maturely not raſhly ; (for ſo do. 
the Interpreters diſtinguiſh ir.) Of which, fayes Solomon, 
Eccl.5.1. whileſtthou art yon to God, Be net raſh with 
thy month ; bat taking due time to deliberate thereupon, an- 
{wer. Thelcare the ends of an oath, which the Scripture 
acknowledyes ; nor do they require more, as it is defined, if 
theſe three ends be kept : 1. / will peak, nothing but trmh in the 
name of the Lord : 2. Of ſuch things I know and as far asI am 
able, and according to Law : 3. Taking ſo much time to 
think on't, that there can be no danger from an infinity or 
endleſnefſe, Though eyery petty ueſtion is not clear , 
(which often happens from the occation) *twill be ſafe e- 
nough to contain within theſe bounds ; not to anſwer any 
thing falſly or raſhly, nor to anſwer concerning ſuch things 
which he remembers nor, or is not bound by Law to it : that 
is, he will do that, which without an oath he is bound to do, 
And be that deſires to be more ſafe then thus, in my judgment 
rather defires toarrogate an infinite liberty, then to Gecline 
an infinite oath ; or he is guilty, or ſomething elſe thatI will 
not ſpeak of. 

And now, whileſt thou art taking care how to ayoid a fin 
by ſwearing, I think ic matrers not much, whether before 
hand thou promiſeit by a promiſſory oath to {peak truth, or af- 
terwards thou "ek by an afſertory oath, that that which 
thou haſt ſpokerr is true : It comes to the ſame paſſe before 
anſwer, by promiſſory oath to promiſe to deal truly, or after 
anſwer by an aſſertory oath to atteſt, rhar thou haſt dealt truly : 
I have ſaid, and I will ſay ; I have done, andI will do : there 
are two times, but the Oath is the ſame. Wherefore as to 
the matter I think it matters not much, yer thus far it may, 
that it much conduccs to the managing of ſuits at Law, both 
that they may be clear and explicite, as alſo readily diſpatch- 
ed, That they may be clear andexplicite, left (if the party 
guilty or defendaft, being not tyed by the bond of an Oath, 
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may ſeem to be at liberty to preyaricate) the whole contro. 
verted ation may float up and down, and haye neither foun. 
dation nor hinge. Thar they may be readily diſpatched, 
leſt (in caſe the party guilty having anſwered, will nut ſwear 
to the truth of his anſwer) the Judge ſhould be compelied of. 
ten to iterate the queſtions, and act the lame thing over and 
over. Ir isalſo conliderable too, becauſe in that form of 


judgment, which is molt agreeable ro Gods Law, and ſutable Ez. 10.5, 


to this Law of ours which 1s called into queſtion, this order is 
obſerved ; firſt of the 04th,and then of the queſtion ; and that at 
their requeſt concerning whom the queſtion is made, For 
whereas for the diſpatching of controyerfies , Gods Law has 
made accurate provifion ; nor in Scripture is there no ſooner 


made mention of judgment to be given, then that it ſhould pq 9.14. 


be done ſpeedily, lelt if it be long in doing it become tour, 
Righbtly did they require, E7ra 10.13. thathe might not be 
neceſſitated upen the judgment-ſeat, to give es toall 

ueſtions : Ir was tedious, not the work of one day ; there- 
Gre aftcr he had in a ſolemn place given them the oath, they 
might come afterwards at leaſure, at times appointed, and 
enquiry might be made into the ſeveral circumſtances of the 
fac, by virtue of the oath before taken. The fame pracice 
is uſed now by us, and the fame cuſtom prevails ; which, 
whether you look upon theadvice, is moſt juſt ; or the Or- 
dinance, it is moſt like the Divine Law. For if the Queſti- 
ons mult go before the Oath, (ſo that it ſhouſd be unlawful 
for any to take an oath but in open Court ) ſurely one day 
would ſcarce ſuffice for one cauſe, and the people (contrary to 
Zethro's advice)ſhould ſtand in judgment from morning to the 
evening. 

That laſt is, which ſome (doubtleſs for want of under- 
{tanding) would have the Oath fo given them ; thar after 
they had raken the Oath, there ſhould be no farther enquiry : 
And this they hold, grounding themſelves upon that ſentence 
of St. Panrl, An Oath is the end of all ſtrife. 
it that it may be ſo interpreted, that the original Greek word 
rhere peraz, rather is the S:ate of the Controverſie then the 
Endofit; Butbe it ſo, the end ; let the Qath be the _ 
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but not every Oath, or by whomſoever taken, or howſoeyer 
performed { this can ſcarcely be thought to proceed from a 
man in his right wits) butl hope it muſt be ſuch an Oath, 
of the credit whereof there may be no contradiction : in caſe 
the Contrad:#:0n ought to be ended by that Oath, Wherefore 
it the Judge mult end the Suite or Controverhe without con- 
tradiction, it muſt be fo clear, that no man even withour Ex- 
amination, or aftcr Examination, will or can contradict it. 
For to deſire to free eyery Oath of every man from all Inqui- 
ſition, what is it bur to plead for perjury? Wharelle is it, 
but as it were upon warning given, 1{o by this kind of Au- 
thority given ; to ſollicite men of looſe Conlcicnces to com- 
mit this wickedneſfle > For whether the Actor, or Defendent, 
or Witneſs take it, the Oath is of the ſame Conſcience, of 
the ſame face, there's an end : if one will ſwear that what he 
ſues for, or complaines of is his, is true, preſently he carries 
the Cauſe : Bur afterwards, it muſt be Crd ro enquire 
whether he hath ſworn true or no, Becauſe an Oath is the end 
of all (untroverſie. If this be granted, it makes well for per. 
jured men, Let them make their = with God as well as 
they can ; from the Law they need fear nothing, nor ſhall 
be puniſhed by the eare for what they finned by their mouth, 
How juſter is that? Yea truly if the Oath be ſound, let the 
Inquiſition thereupon be twice, or thrice, or ſeaven times, if 
it be thought fit, it will alwayes as out of a furnace come 
forth more clear and pure, and the very Inquſition it ſelf, will 
become an acquiſition of more credit. But if the Oath be 
not of good, but doubtful credic or ſuſpected ; Let it be in- 
quired into, and let Zuſtice break, wnju#t bonds, Surely this is 
reaſon,and is it only reaſon ? Doth not the Law fay the ſame ? 
Whether one contend by oath, either in his own cauſe for 
himſelf, or in anothers againſt another for himſelf, For 
himſelf : The woman of ſulpe&ted chaſtity, when ſhe had 
upon her oath denyed the adultery, laying a moſt heavy curſe 
upon her ſelf if ſhe were guilty ; was ſhe thereupon preſently 
diſmiſs'd ? (for an Oath is the end of all controverſie :) No, 
anew queſtion was made, whether ſhe had ſworn truly or 
no ? for proof whereof ſhe was to drink the Bitter waters, 
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which would be the confirmers of the Oath if true, and the 
revengers iffalſe, Num.yg .24. 
Againſt another : When the Law had provided, that out 
of the mouth of two or three witneſſes, who being ſworn had 
iven tefttmony againſt a man, the marrer ſhould be eſtabli. 
ſhed, Dent.x9.15. Leſt any man ſhould take humane teſtimo.. 
nies for Divine Oracles, in the next Verſe 'tis commanded, 
that the ſuſpeRted witnefle muſt ſtand before the Lord, the 
Prieſts, and it muſt be enquired into whether he hath carried 
himſelf ſincerely and truly inthe teſtimony he hath given ; 
bur if he be convicted of falfity, then ſhall he be puniſhed as 
he ſhould have been whom he complained of, Bur I ſhall 
tranſgrels upon the time, and upon the Church too, (the 
Clock having a while ago called us off) if I ſhould further 
follow thele trifles, which whoever liſt may bray with argu- 
ments, they of their own accord ſo oyerflow : therefore I 


reſtore you to your ſelyes and conclude, If (as the Prophet 1fa.28.17- 


faith) ___ ment, which we uſe, be laid to the Line, and 

ighteou nels to the Plummet of Gods Word, there ſhall be 
in thoſe things no fin, For the Magiſtrate to require, and 
that from = party guilty or defendant, (eſpecially if the 
cauſe be not capital, ora cauſe of Bloud) an Oath ; and that 
he may do it fo far, whether it be thatzhe controyerſie may 
thereby be ſer upon irs foundation, whileſt the ſtate of the 
cauſe is ſought for : or that the truth of the proofs may be 
made evident, whileſt the queſtion is handled. Nor does the 
ends of the Oath, or the order, or the examination, offend 
againſt Divinity, and therefore cannot be declined. They that 
&cline it,firſt they de it our of ignorance of Gods Law : then 
the example is dangerous, that one may thus for bis pleaſure 
enquire into publick judgments without judgment : if we 
may call into queſtion the reſt of the affairs of the Kingdom, 
ms the moments of the Commonwealth : laſtly the Law it 
ſelfif it make not for us. That God Almighty may avert 
this from us, to whom turning our ſelyes let us pray, that be 
will give us grace to be makes wiſe and ſober in all things, 


to ſee-in our minds how irreligious it is, bow unchriſtian to 
decline the judgments of our Nation : but rather with all 
| N 


our 


90 


Job 36. 17 


Trching the Oath Ex officio, 
our eadeayour, with al the ſtrength and force of our Wit to- 
maintain them, which maintain the Commonwealth and us 
all ; for next after God and his ſervice moſt true is that ſaying 
of Elihn, Judgment and ſuſtice neamtaun all things, 


Upon the conſideration moſt eſpecially of what hath been 
written by Dr. Coſens, in that Apology touching the Oath 
Ex officio, and Purgation, and what is faid in that ſhort Manu- 
ſcript, and in the Lord Biſhop Andrews Determination there- 
upon, and of the inconveniences and hurt that probably may 
be feared ro enſue upon the prohibiting that Oath and Pur- 

ation, together with the praQtice ſtill ar Common Law in- 
C like caſes, and the reſt that is here ſet forth ; as it is hoped 
that A&t may. be thought fat to be reviſed” and re-examined, 
and/perhaps alrered:: fo with the like humility, all that is ſaid 
or ſhall be ſaid ia this Treatiſc, is moſt ſabmiſly tendered ro 
His Sacred Majeſty, the Lords Spiritual and Temporal, and 
the Commons in this nappy Parliament now afſembled, ro 
it ſo to their Wiſdoms it ſhall be 


be weighed b . 
thought fit ; otherwiſe to be as unſaid and retracted, as is eve- 
thing there, if it be difſonant to Gods Word, His Maje- 


ies Prerogative, the Laws of Church or State, or the known 
Laws of the Land, or the juſt policy and goyernment in 
Church or State, or againk Chriſtian charity or brother- 
ly love. 
; Should any man obje&, That ſome Civilians deſired thar 
this AQ, whereby the Qath Ex officio and Purgation is for- 
bidden, ſhould paſſe at the end of the receſs of Parliament, the 
latter end of this. laſt Summer, 166x, when many other As 
of great concernment were in=«gitation, and ſome then paſ- 
ſed, and ſome ſtayed, ſuppoſed =. they will be refummed and 
conſidered of ar / next mecting of Parliament : thac, I fay,. 
this AQhould not ſtay (as fome would have bad it) -rill that 
next mecting, but ra paſs now, though with theſe Pro- 
wſo'son it, Ican ſay no moretliew this, that Certa incertis 
On pena rerharnny would have, yet 
to haye ſomething, that in a manner waned all, was but rea- 
ſanable. prudence : it had perhaps ſayoured —— 
Ye 


and Canonical Purgation. 
have done otherwiſe, eſpecially conſidering that thoſe that 
have long faſted would be glad to eat ; though, I hope, theſe 
that adminiſtred this food to them, did not tear they would 
(as hungry men uſe to do) feed too faſt, ro their hurt, not to 
their nouriſhment, and therefore did ſer the leſs meat before 
them ; but upon a pauſe after this refreſhment there may be 
a ſupply : Neither need(I humbly conceive) any thing thar 
is already done, hinder the review or alteration of this Act in 
that point, For ir is no new thing nor diſcommendable, 
(but contrary) to make Laws upon preſent reaſons or emer- 
gencies, and = upon future accidents or contingencies, and 
variation of the times and occaſions, and other neceflary re- 
ifires, which could not well be foreſeen at the making of 
© Laws, nor perhaps dreamt on till they happened ; to al- 
ter, change or repeal the former, Hereof many inſtances 
__—_— given, batin ſo plain a caſe I ſhall mention bur one, 
and that in a matter of Eccleſiaſtical cogniſance, touching 
PrecontraQts of Matrimony, in 32 H.$.c.38. 


32 H.8. cap.z8. 
What Marriages are lawful, and what not. 


pinto regall power of this Kealm of Eng! 


b 


greater fire, 
y hrrrtigs it's thongs convenient 

to the Kings Bigh- 

neſs, his Lozds ſpirituall and tempozal, with the 

of this Realm alfembled in this pzeſent Parliament, 

two things ſpecially foz this _— with diligence pov 

2 02, 


& 


Touching the Oath Ex officio, 


foz, whereby many inconveniences have enſued, and manp 
moe elſe monxht enſue and follow : as where heretofcz: dt- 
vers and many pe:ſons, after long continuance tooether in 
Patrimony, without any all:gation of either of the parties, oz 
anp other at their marriage, why the ſame matiinonp 
ſhould not be god, juſt and lawſul, and after th: ſame Pat; i- 
monp ſclemni3ed, and conſummate by carral knowledge, and 
al'o ſometime fruit of childzen enſued of the ſame Pacriage, 
upon pzetence of a fozmer contra made, and not conſummate 
by carnal copulation, (foz pzof wheceof two witaeſſes by that 
Law were onely required) been divozced and ſeparate, cont.arp 
to Gods Law, and ſo the true Patrimonp, b*th ſclemnized n 
the face of the Thacch, and conſummate with bodily know- 
ledge, and confirmed al'o with the fruit of childzen had be- 
tween them, clearly fruſtcate and diſſolved : Farther alio, by 
reaſon of other p2ah bitions then Gods Law atmitteth, (02 
their lucre by that Court invented, the diſpenſations whereof 
they alwayes reſerved to themſelves, as in kind2ed oz aifinity 
betwxn Couſtn-germans, and ſo tothe fourth and fourth de - 
gree, carnal knowledge of any of the ſame kin 02 a'finity bz- 
foze in ſuch out ward degrees, which elſe wece lawful, and be 
not p2)hibited by Gods Law, and all becau'e they woald get 
money by it, and kep a repatation of their uſucped juciſdici- 
91, whereby not oncly much diſcozd betwn lawful married 
p2.cſons hath (contrary to Govs Dzvinance) ariſcn, much de- 
bate and ſuit at the Law, with w2ongful veration, and g-eat 

dama3ze of the innocent party hath ben pzocuced, and many 

juſt marriages b2zought in doubt and danger of undoing, and 
alſo many times undone, and lawul heirs diſherited, whereof 

there had never ele, but fo2 his vain-glozious uſarpation, 
ken moved any ſuchqu:ft:on, ſince freedom in them wag given 
by Gods Law, which onght ta be moſt ſure and cectain, But 
that notwithKanding Pacriages have been b2onght into ſuch 
an uncertainty the-evy, that no Parriage conld be ſucely knit 
and bounden, but it ſhould lye in either of th? parties power 
and arbiter, caſting away the fear of God, by means and com 
paſſes to pzove a pzecontrac, a kindzed and allance, oz a cary 
gal knowledge, ta defeat the, ſame, and ſo under the pzetence 
of 


WTNAR 


and Canonical Purgation, 


of theſe allegations afozz rehearſed, to live all the dayes of 
thetr life in det:table Adultery, to the utter deſtruction of their 
ow ſouls, and the pzavacation of the tercible wzath of God, 
upon the places whece ſuch avaminations were u'sd aid ſuf 
fered, Beit therefoze enacted by the {ing our Dove:caign 
Lozd, the Lozds Dpiritual and TZempazal, and the Commons 
in this p2zſent Pa.liament aſſembled, and by the authoz.ty of 
the ſame, DThat from the ficſt day of the Poneth of July next 
coming, in the yeac of ouc Lozd God, 1 540, all andevery 
ſuch Parriages, as within this Thu:ch of England ſhall be 
contcacted between lawful pecſons, (as by this Act we decla.e 
all perſons to be lawful, that be not p2ohivited byGods Law to 
marry) ſuch being Parriages contcactod and ſolemnized in the 
face of the Thu:ch, and conſummate with bodily knowledge, 
oz fruit of childzen, 02 child being had therein betivee:1 the pars 
ties ſo married, (hall be by authozity of this pzeſent Þa-lia- 
ment afozeſaid, deemed, judged, and taken tobe lawſul, god, 
zjaſt andindiſſoluble, not withſtanding any P2zecontract 02 P2e- 
contracts, of Patrimony not conſummate with bodily know- 
ledgz, which either of the pa.ties ſo married, 02 both ſhall 
have made with any other p:rſon 02 perſons, befoze the time of 
contracting that marriage, which is ſolemniz:d and conſums 
mate, 02 whereof ſuch fruit is enſued 02 may enſue as afoze, 
and not withTanding any Diſpenſation, Pzeſcription, Law, 03 
other thing granted 02 conficmed by Act oz otherwiſe, And 
that no reſervation oz pzohibition, Gods Law except, (hall 
t'oub'e 02 impeach any marriage without the Levitical de- 
grees, Ind that no perſon of w eſtate, degree 02 condition he 03 
the be, ſhall aftec the ſaid iﬆ« day of the Poneth of July _ 
ſaid, be admitted to any of the © Spiritual Conrts 

the kings Realm, oz any his Zzaces other np and —_— 
minions, to any pzoceſſe, plea 02 allegation, contcary to this 
fazeſaid AR, Rep. x &.2 P. & M.8. Rep. 1 EL, a 


This-AG& was not many years afcer repealed, as followeth, 


2 &(3 


"x 


Job 36. 17 


Toching the @«h Ex officio, 
our eadeayonr, with all the (t and force of our Wit to- 
maintain them, which maintain Commonwealth and us 
all ; for next after God and his ſervice moſt true is that ſaying 
of Elin, Judgment and fuſtice nuamtaun all things, 


Upon the conſideration moſt eſpecially of what hath been 
written by Dr. Coſens, in that Apology rouching the Oath 
Ex officio, and Purgation, and what is {aid in that ſhort Manu- 
ſcript, and in the Lord Biſhop Andrews Determination there- 
upon, and of the inconveniences and hurt that probably may 
be feared ro enfue the prohihiting that Oarh and -Pur- 

ation, together with the practice ſtill ar Common Law in- 
the like cales, and the reſt that is bere ſet forth ; as it is hoped 
that A& may. be thought fat to be reviled* and re-examined, 
andperhaps alrered-: {o with the like humility, all that is ſaid: 
or ſhall be ſaid ia this Treatiſe, is moſt ſabmiſly rendered ro 
His Sacred Majeſty, the Lords > — and Temporal, and 
the Commons in this happy Parliament now afſembled, ro 
be weighed by them , it ſo to their Wiſdoms it ſhall be 
thought fit ; 0 iſe to be as unſaid and retracted, as is eve- 
thing there, if it be difſonant to Gods Word, His Maje- 


ics Prerogative, the Laws of Church or Srate, or the known 
Laws of the Land, or the juſt policy and government in 
Church or -State , or. againſt Chriſtian. charity or brother- 


love. 
7 Shouldany man -obje&, That ſome Civilians deſired thar 
this AQ, whereby the Qath Ex officio and Purgation is for- 
bidden, ſhould paſſe at the end of the receſs of Parliament, the 
latter end of this-laſt: Summer, 166x. when many other Acts 


of concernment were in=gitation,.and ſome then paſ- 

ſed. andfo nd fvoſod Jer thes will be eefurned and 

con of ar the next mecting of Parliament: thac, I ſay,. 

. this AQtdhould nos ſtay (as ſome would have bad it) -rill that 
nextimecting, but racber paſs now, though with theſe Pro- 

w/o'so0n.it. Þcan-ſay no moretliew this, that Certa incertis 

| x 87> 1 5 rrp. + have, yet 
to have ing, that iv a manner wanted all, was but rea- 
ſenable. prudence : it had perhaps ſayoured pm 
Ye 


and Canonical Pargation. 
have done otherwiſe, eſpecially conſidering that thoſe that 
have long faſted would be ul went; though, I hope, theſe 
that adminiſtred this food to them, did not tear they would 
(as hungry men uſe to do) feed too faſt, to their hurt, not to 
their nouriſhment, and therefore did ſet the leſs meat before 
them ; but upon a pauſe after this refreſhment there may be 
A rac Neither need(I bumbly conceive) any thing thar 


fi 
is a done, hinder the review or alteration of this At in 
that point, For it is no new thing nor diſcommendable, 
cas rrnngeer to make Laws upon pm— 
ies, upon future accidents or contingencies, 
Fees _ wn I 


rer, change or the former, Hereof many inſt 
might be given, bartin fo plain a caſe I ſhall mention bur one, 

that in a marer of Eccleſiaſtical cogniſance, touching 
PrecontraQts of Matrimony, in 32 H$.c.38. 


32 H.$. cap.38. 
What Marriages are lawfal, and what not. 


inttmes paſt 
end yn 
power not to ſeem utterly extintg. 


Touching the Oath Ex officio, 


foz, whereby many inconveniences have enſued, and manp 
moe elſe monxht enſne and follow : as where heretofc 2: dt- 
vers and many pe:ſons, after lang continuance tocether in 
Patrimony, without any allegation of either of the parties, oz 
anp other at their marriage, why the ſame matiim.oay 
ſhould not be god, juſt and lawſul, and after th: ſame Pati i- 
mony ſclemnized, and conſummate by carral knowledge, and 
al'o ſometime fruit of childzen enſued of the ſame Pacriage, 
upon pzetence of a fozmer contra made, and not conſummate 
by carnal copulation, (foz pzof whereof twa witaeſſes by that 
Law were onely required) been divozced and ſeparate, cont.ary 
to Gods Law, and ſo the true Patrimonp, b*th ſclemnized n 
the face of the Church, aid conſummate with bodily know- 
ledge, and confirmed al'o with the fruit of childzen had be- 
tween them, cleacly fruſtcate and diſſolved : Farther alio, by 
reaſon of other pzoh'bitions then Gods Law atmitteth, (02 
their kucre by that Court invented, the dilpenſations whereof 
they alwayes reſerved to themſelves, as in kind2ed oz aifinity 
betwzn Couſin-germans, and ſo to the fourth and fourth de - 
gree, carnal knowledge of any of the ſame kin o2 a{finity bz- 
foze in ſuch outward degrees, which elſe wece lawful, and be 
not pz)hibited by Gods Law, and all becau'e they woald get 
money by it, and kep a repatation of their uſucped juciſdigi- 
91, whereby not onely much diſco2d betwxn lawful married 
p2cſons hath (contrary to Govs D2dinance) ariſcn, much de- 
bate and ſnit at the Law, with w2ongful vexation, and g-eat 
damaJe of the innocent party hath ben pzocuced, and many 
juſt marriages bzought in doubt and danger of undoing, and 
alſs many times undone, and law!ul heirs diſherited, whereof 

there had never ele, but fo2 his vain-glozions nſaurpation, 

ken-moved any ſuch-qu?ffion, ſince freedom in them wag given 

by Gods Law, which onght ta be moſt ſure and cectain, But 

thatnotwithKuwing Pacriages have been bought into ſuch 

an uncertainty the-ebvy, that no Parriage conld be ſucely knit 
and bounden; but it ſhould lye in either of the parties power 

and arbiter, caſting 1way the fear of God, by means and com- 

paſſes to p2zove a pzecontrac, a kindzed and alliance, oz a cars 

gal knowledge, ta defeat the, ſame, and ſo under the pzetence 
of 


and Canonical Parg ation, 
of theſe allegations afozz rehearſed, to live all the dayes of 
thetr life in det:table Adultery, to the utter deſtruction of their 
ow ſouls, and the pzovacation of the tercible  wzath of God, 
upon the places whece ſuch abaminations were u'ed and ſuf- 
fered, Beit thereſoze enacted by the King our Doveraign 
Load, the Lozds Dpiritual and ZTempazal, and the Commons 
in this pzzſent Pailiament aſſembled, and by the authaz.ty of 
the ſame, Lhat from the ficlt day of the Poneth of July next 
coming, in the yeac of ouc Lozd God, 1 540, all andevery 
ſuch Parriages, as within this Thu:'ch of England ſhall be 
contcacted between lawful pecſons, (as by this Ac we decla.e 
all perſons to be la wful,that be not p:ohibited byGods Law to 
marry) ſuch being Parriages contcacod and ſolemnized in the 
face of the Chu:ch, and conſummate with bodily knowledge, 
oz fruit of childzen, 02 child being had therein between the pars 
ties ſo married, ſhall be by authozity of this pacſent a«lia- 
ment afozeſaid, demed, judged, and taken tobe lawul, god, 
jaſt and indiſſoluble, notwithſtanding any P2econtrac 02 P3ze- 
contracts, of Patrimony not conſummate with bodily know- 
ledg?, which either of the pa:ties ſo married, oz both ſhall 
have made with any other p:rſon 02 perſons, befoze the time of 
contracting that marriage, which is ſolemniz:d and conſum- 
mate, 02 whereof ſuch fruit is enſued 02 may enſue as afoze, 
and notwithtanding any Diſpenſation, Pzeſcription, Law, oz 
other thing granted 02 conficmed by Act oz otherwiſe, And 
that no reſervation oz p2ohibition, Gods Law except, ſhall 
t-oub'e 02 impeach any marriage without the Levitical-de- 
grees, And that no perſon of w eſtate, degree 02 condition he 03 
ſhe be, ſhall aftec the ſaid fi day of the Poneth of July afozz- 
ſaid, be admitted to any of the Courts within this 
the Kings Realm, oz any his Zzaces other Lands and Dos 
minions, to any pzoceſle, plea oz allegation, contcary to this 
fozeſaid AR, Rep. x &.2 P. & M.8. Rep. 1 EL.r, Fo 


This-A& was not many years afcer repealed, as followeth, 


2 &t3 


Touching the Bagh Eivolficio, 


2&3 Ed C.cap.23. 
Part of the Statute of Precomtratts repealed. 


Vereas in the two and thirtieth pear of the re gn of the 
late King of famous memozy, King Henry the eighth, 


ripe: 


f 


, upon | 
tract of Pateimony, they might 
red and deſtred, they could be contented by lightnefſe of 
nature, to'oberturn all that they had done afoze, and not a- 
fraid in manner, even from the very Charch doz and Parri- 
age feaſt, the man to take another ſpou's, and the eſpouſe to 
take another husband, moze foz bodily luft and carnal know- 


: 


Xl 


48d 'C mmmicel Porgales. 
ledge, therſfo2 ſurety of faith and trath, 02 having Gov it their 
god rememb2}ance, cmtemning many tines alſo the com- 
mandment of the Sccleſtxltical Jadge, fozdivding the parties 
made the contcact, to attempt 02 do any thing in pzeju- 
vice of the ſame, 


ſhall be (olcamiqatod! and conſummated, the 
dap of Pap next enſuing, by title oz colour of tp P2scoutratt, 
bat that they be, and be deemed of like fozce and effec, to all 
intents, conffruciong-and purpoſes, as if this At had never 
ben had ne made :. any thirg in this pzeſent Ac notivith- 


Pzovided alſo that this Act do not extend to make god any 
of the other cauſes; to the diſſolntion oz diſannulltng of Patri- 
mony, which be in the (aid Ac ſpoken of and diſannulled, But 
that inall other cauſes and other things there — 


Touching the 01h Ex officio, 
ſaid fozmer Ac of the two and thirtieth year of the late King 
of famous memozyp, doftand and remain in his full frength 


oy ry , any thi:g in this Ac notwithftanding, Scar. 
1 Ellz. I. 


By theſe the inconveniency appeareth, of taking away or 
altering an ancient long-ſertled Law, practiſed long ia all 
Chriſtian Countries,as this was ;z which had it not —_— 

robably the inconveniency and hurt of it had appeared in ſo 
hes a time; and the Law for the Oath Ex officio and Purga- 
tion is of like antiquity and practice in all Chriſtian Coun- 
tries, without inconvenience or hurt thereby ariſing as yer, 
that I ever could hear of ; therefore ſuch Laws ought to be 
_y weighed and conſidered of, before they be repealed or 
altered, 


And now that I am ſpeaking of repealing and altering old 
Laws, and making I ents fit ro cloſe this Trad with 
ſome Notes of mine, drawn upalmot all of them in the time 
of the uſurped Government, and ſomeafter His Majeſties re- 
ſtauration, and. communicated to the fight of ſome of Qua- 
liry, touching the repealing or — of ſome old Laws, 
and making new. Some are already paſt and effected, as that 
for the Lords the Biſhops fitting again in the Lords Houſe 
in Parliament, and other things, TheſeI offer with all hn. 
mility to be conſidered of, if it ſhall by thoſe in Authority be 
thought fit, otherwiſe to be as unſaid : Proteſting that I re. 
traQ, as before, any thing which is here mentioned, that ſhall 
appear contrary to Gods Word, His Majeſties Prerogative, 
or the Laws of the Land, or the juſt policy and government 
of any of His Majeſties Dominions. 


XL 


py 


Touching Parliaments. 


$ a Parliament well conſtituted and ating regular. 


ly, conduces much to the happinefſe of King and 

Subjet : fo any exorbi 4 rar 

(of which ſurely all unbiafſed men cannot bur con. 

feſſe we haye had too much fad experience in the Long Paz. 
liament) works the contrary : correptio optums 

In the time of the Long Parliament ſome, as it were, ido. 

liz'd it, even almoſt to an opinion even of Infallibility, of 

which have made too much adyantage to the miſery of 


King and —_ 

Some adviſed then, that that great Wheel, that great Court 
fhould have had its ſphere of aRivity, its known certain 
bounds publickly declared, and not have been like a great 
—_—_—_ iouſly oyerflowing all its banks and bounds, 

Such a Parliament aQting regularly, is't ——— 
Members thereof would not ſo much haye thi to leng- 
then,much lefle to perperuace it ? 

' They were called up to conſult ; may not he that calls his 
Counſellor forbear conſulting him when be pleaſes, and dif. 
miſſe him Þ 

The extent of an Ordinance of Parliament , having b 
fome been tentor'd then, eyen almoſt to Infinity, 
not have been preciſely circumſcribed, and the exa&t 
on of an Ordinance given ? 


As alſo the juſt privileges of Parliament explicitely have Privileges of 
been made Candy that the Subjet might not then have Re 


ſworn, or promiſed, or proteſted, ro have maintained and ob- 
ſerved them, and yet could not poffibly know what they 


were. 
That due care ſhould have been taken, that they mighe have 
been obſerved and kept inviolable on all tides, neither dimi- 
niſhed nor ſcraed too high, and both the Members of the 
Houſes and the People to haye had their juſt righes entire : 
wo pap Gat Prana GSC 
Oo x 


DP DF Ordinance of 
it Parliamenc. 


pY 


Parliament 
proceedings, 


3.9 Notes touching Alteration 
The Biſhops Lords Spiritual the Biſhops, with their Petition to haye the 
Proreſtation, fyrce removed that kept thera from the Lords Houſe, ſhould 

bave been well conſider'd on, and the right of Proteſtation 
in Parliament declared and maintained, being a great privi- 
lege. And whether after a juſt Proteſtation unjuſtly rejeR- 
& and the Members kept out of the Houle, by force, that fo 
proteſted and petitioned, whether the other Members could 
then have proceeded further inthe Houſe ? 

In the hes Kings time, in the _— of bis Reign, 
when the Earl of eArwnde/ was impriſoned in the Tower,  a- 
bout his ſons marriage of the Duke of Zenox's daughter, be- 
ing of the Bloud Royal, without the Kings conſent ; the 
Lords would do nothing in their Houſe till he was reſtored, 
in regard he was committed onely for a miſdemeanour, and 
neither for Treaſon, Felony, nor breach of peace, in which 
caſes they then-confeſſed, a Member of Parliament in Parlia- 

The King ment time might be kept priſoner. And the Lords Spiritual 

none of the Heing one of the three Eſtates, as x £hz.3. andelſewhere, and 

three Eſtates, 4, Kin being none of the three . Eſtates, (the con 
whereof hath been falſly held) but the Head, and the [a 4 
Spiritual and Tempend, andthe Commons, being bnt Mem. 
bers ; and further, the Lords Spiritual being one of the grea- 
teſt Eſtates of the Realm, as 8 Eb7,x. Some doubted whe. 
ther one of the Eſtates can deſtroy another, and whether thar 
come not near the contradicting that Axiom,. that the Parlia- 
ment cannot be Felo de ſe : whether that concerns not the 
Lords Temporal and Commons, as well as the Lords Spiri- 
tual > As for His late Majeſties aflent, 'tis known how far the 
prevalent power in both Houles then carried that, and other 
things too, tothe miſery of the Kingdom : Who knows not 
in n. condition the King then was ? forced to flye by rea- 
ſon of the tumults fron Weſtminſter to remoter places. 

And as touching that AR of Parliament for their expulſion 
out of the Lords Houſe, it is nor to be forgotten, that when it 
was firſt brought into the Lords Houſe it was rejeRted, and 
ought not to haye been brought in again that Scſſion ; yer 
afterwards it was contrary to the order and courſe of Parlia- 
ment, broughtin again when a great part of the ? Were 


» 
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abſent, if not upon juſt fears frighred out of the Honſe; and 
it being ſcarce ſafe for the King to deny them any thing, in 
that dangerous condition be was then in. Asallo that ſuch 
Conceſſions or Acts as then, contrary to the Kings free will, 
were wreſted from the King, were not to be accounted legal, 
or good, or yalid ; whereof ſeveral inſtances may be given 
heretofore of ſuch, and amongſt the reſt one x5 E.z. the King 
then yielded to and granted certain Articles, pretended at 
leaſt to have the form of an A or Statute of mn 5 CX= 
preſly contrary to the Laws of the Realm, and his own Pre- 
tive, to which he had afſented to eſchew the dan 
which by denying the ſame were like to follow : in the lame 
Parliament it was repealed in theſe very words following ; 
It ſeemed good to the ſaid Earls, Barons, and other wiſe men, = 
ſme the Statute bd not proceed of our good will, the ſame be void, 
and ought not to have the name or ſtrength of a Statute, and therefore 
by their counſel and aſſent we have , the ſaid Statute to be 
void, fc. And perhaps it deſeryes to be thought of, bow far 
in this caſe that A of 42 E.3.c.z. reaches, where it is ſet 
down, that the great Charter ſhould be kept mall points, and; 
tad wats contrary, it ſhall be Golden for none. A _—_ 
eſpecial Law in that Charter is, for the preſervation of the 
rights and liberties of the Church, whereof this of the Lords 
Spiritual, their liberty of fitting and yoting in the Lords 
Houſe, is a known ſpecial liberty and kl and moſt 
ancient, 


If we look back to the Long Parliament, was it not fit that proceediogs 
that Houſe of Commons ſhould have been juſtly regulated to of the Houle 
a& no further or otherwiſe, then according to their juſt pow. of Commons. 


er, and the Commiſſion and Summons by which they were 
called > which Commiſſion or Writ of Summons is the foun- 
dation of all power in Parliaments, as it is well expreſſed by 
the Lords and Commons affembled at Oxford, Declaration of 
the Treaty, p.15. Whart fearful exorbitances have been that 
way, the more fad itis to remember, the more care ought to 
be taken to prevent it for the future, The Houſe of Com- 
mons in former times being defired by the Lords Honſe to 
conſult with them de ardwis regus negotus, to which the Lords 

O 2 are 


Notes touching Alteration 
are called,and the Houſe of Commons remembring their call 
and commiſſion ,ad conſemtiends his que tune & ibiders,Crc. as in 
their Writ of Summons, humbly referred it back to the Lords 
as matters too high for them, And it ſeem againſt the ho. 
nour and gravity of Parliaments, or ei Houle, as alſo ro 
the grievance of the SubjeR, for both or cither Houſe, or the 
Committees of either of them, as in the Long Parliament, 
to trouble themſelyes with matters of yery ſmall oc inferiour 
nature, much below them, and in caſes where the Law hath 
ſufficiently provided remedy, and is ſtill in force to be exe- 
cuted by he proper Judges, Wereitin making new Laws 
thereabouts, that ought to be ſo: bur I mean in making or- 
ders about the execution of ſuch Laws, which properly be- 
long to the ordinary Judges thereof, and are uſnally executed 
by them, eſpecially ronching inferiour matters, it look'd then 
in that Long Parliament, as though they would hbaye ſwal- 
lowed up all other courts, and made a kind of Fwſtitinws in 
them, during the time of their Seſhon ; ſuch as medling with 
the appointing of Churchwardens, and ſuch like petty mat- 
ters. The late Long Parliament deviated much, eſpecially 
the pretended Houſe of Commons, then to omit, as being too 
notoriouſly deplorable, the Iliads of miſeries this poor Nati 
on hath thereby —_ beſides that horrid one of rhe 
murther of our late King, of ever blefled memory, King 
({barles the firſt, ated by a pretended Houſe of Commons, 
Was not that then too frequemtly. praQtiſed worthy then of 
reformation ? that is, the —_ wer being in the Lords 
Houſe, and the Commons ving power onely oyer 
their own Members in ſome caſes, and not having . ſo 
mach as to give an Oath ; yet how often did they t n 
ſmall marrers, __ of their cogniſance, in regard t 
might have been ſo eaſily remedied by the known ordinary 
Laws of the Land, and the ordinary competent Judges there.. 
of, call orthodox , conformable and worthy Miniſters, to 
appear before them from very diitant remote places, ſome. 
times near upon 200, miles, for ſetting a rail about the Com- 
munion Table, according to the command of the Ordinary ; 
er matters of ſuch inferiour nature : theſe brought on and fo- 
mented 
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mented by Inconformiſts then, tothe great miſchief to this 
Nation, too too much fayoured, promoted and proſecuted 
by the then preyailing (power, The Fees and charges were 
then very high, inſomuch as ſome Miniſters were Tao if 
not altogether, undone, before they could get up thither ; and 
when they came, by reaſon of multiplicity of buſineſſe in the 
Commons Houſe , they ſtaid there long and upon great 
charge, paying high Fees ſtill co the Serjeant or other Ofi- 
cers of the Houſe, whileſt they lay under reſtraint, which of. 
tenrtimes was yery long. When a charge after long delay 
was given in, then they gave their anſwer, after a long ſtay 
too: Then a Committee of many Members was appointed 
toexamine witneſſes, which was done without oath ; then 
after a long time the cauſe was reported, many of theſe Mem- 
bers not haying heard the whole cauſe, but ſome one part, 
ſome another ; yet often concurring at the yoting and report- 
ing the cauſe to the Houle of Commons : which was a ſtrange 
kind of — to call it no worſe, In the Star-chamber 
and High-commitſion none uſed to give ſentence but ſuch as 
heard al the cauſe, and they uſually excuſed themſelves when 
they had not heard all the cauſe, Now, when the Houſe of 
Commods had proceeded thug far upon the matter, yer they 
had done little or nothing, but yexed and undone a poor and 

haps guilcleſs Miniſter : for they were to tranſmit the 
cauſe ro the Lords Houle, and there to beoin it de novo, exa- 
mine the witneſſes again upon oath, which, as before, rhe 0- 
ther Houſe could not do, And here 'tis ro be conſidered, 
whether or no it were not axceps perjwrinm, adangerous temp- 
cation to witneſſes, that png have ſpoken too largely be- 
ing unſworn, will, if but for fear of loſs of Reputation, con- 
firm upon Oath what they haye ſaid without Oath, Ir is to 
be feared alſo , ſome poor men foreſecing this unevitable 
courſe of undoing them, haye either wronged their owne 
cauſe, and betrayed their innocence, by confeſling themlel ves 
ouilty 3 of, ad redmendam vexationem, compounded with 
their proſecutors, even to their own undoing, or well nigh. 
If there had been cauſe, and that it could not properly in an 
ordinary way bave been remedied by the proper competent 
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etlnny HO ; why ſheuld not the cauſe have been begun, 
heard and determined in the Lords Houſe at firſt ? 

Could the Houſes, eſpecially the Commons Houle, then 
have been brought into ſuch due order, as not to at extra 
ſpheram attivitatts ſue, *tis well to be hoped they would not, as 
above,haye been deſirous ro lengthen or perpetuate that Par. 
liament, when they can, as by right,repeal no old, nor make 
n new Law, nor tax the SubjeRts eſtate, nor make Ordinan- 
ces to have the force of Laws, without His Majeſties afſenrt. 
King Hevry the Eighth ſuffered the Houſes of Parliament in 
Ireland, for a matter of two years or thereabouts, to continue 
petitioning him to difſolye them and diſmiſs them home, 
which he would not do till he ſaw cauſe. Though this is nor 
in bis commeudation, yet hereby the juſt power of the King 
appeared, and the right of his Prerogative, which hath been 
t00 long and too much trampled upon. And ſurely the Law 
in this point is the ſame in Exglaudas in [relaxnd, that the juſt 
bounds and limits on all fides might be preſerved inyiolate. 


Touching the «A, 'ge of Parkament-men. 


In the Lords Houſe none fit there under 21, poor of age, 
and ſome wiſh none might under 30. though there they are 
ſingly for themſelyes,and repreſent not others,as in the Houſe 
of Commons, But in the Houſe of Commons there hath 
been ſometimes, as was in the Long Parliament, Members 
abour 16, or 17, years of age, if not ſome of them under, and 
their Suffrages and Vores were of as much force as the eldeſt, 
moſt experienced in the Houſe. _ And it hath been the obſer- 
yation of ſome experienced and wiſe Parliament-men, that 
oftentimes in that Houſe thoſe that had the ſhorteſt wings 
were the higheſt flyers, and ſuch as theſe could adde number, 
and {o pwr nnd 4 weight, to a fide. 

The inconvenience and hurt that aroſe from hence is exfily 
demonſtrable, and hath roo much appeared by frequent ex- 
perience. 

Some have wiſbed that there ſhould have been no Member 
of the Commons Houle, under the age of 30, years, there 


being 
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being ſo large a field whereout to chooſe Parliament-men for 

every place, and it being even as it were ex damerro contrary 

tro the nature and denomination of a Parliament, which is but 

a great Senate, {0 called a Seworibus, the conſtituring Mem- 

bers thereof. 


Towching the Elettian of Parlament-men. - 


Some have adviſed that it ſhould be clearly free, without e1e&iog of 
ſuch ambient means as were uſed in the Long Parliament by Parliamenc- 
ſome Factions: and whereas eyery man may give his ſut. 9c. 
frage for Counties, that hath 40 5. per aun«m, and in Cities 
and Corporations without ſuch a yalue, that being the old 
cuſtom. And that which was 40 5. per in former A- 

es, is worth now ten times as much well nigh, if not more : 
conſequently rhe Ele&ors ſhould be of better eſtate. 

There being ſuch a yaſt diſproportion betwixt the Cities, The great 
{alwayes excepting , London) and Corporations, Burroughs number of 
eſpecially, and the Counties wherein that Burrough and Cor. B**rovghs & 
poration is ſcituate for number of Inhabitants, which beigh» ty Tn 
tens the concernment, In ſome Counties there being ſo ma- 
ny Corporations, that the County having but two. Parlia- 
ment-men to repreſent them, be the County neyer fo great ; 
yet every. petty Corporation (whereof in many Counties, e- 
ſpecially in the Welt, there are - miany ſuch) bath as man 
to repreſent it, of equa] power in«the Commons Houle, wich 
any other Member of County or. City. So that the Parlia- 
ment-men ſerying for Cities and Burroughs, are in-number 
by many degrees far much more then for Counties, which 
hath been conceived to haye been no ſmall cauſe of our late 
rroubles. 

Some adviſed for that reaſon, and for other reaſons too 
well known,notorious, and obyious to every indifferent eye ; 
that the number of theſe Burroughs ſhould be much leſſened, 
or at leaſtwiſe that power of EleQting Parliament-Members : 
Eſpecially ſo many of theſe Corporations, Cities and Bur- 
roughs, having in theſe late troubles ſo clearly forfeited their 
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Towching the manner of ng in Parliament, m the Commons 
Homſe in the Long- Parliament. 


* It hath been ordinarily obſerved as is touched aboye, that 

in Committees in that Long-Parliament, ſeme baye given 
their Suffrage or Vote Negatively or Affirmatively, upon the 
cauſe when it was to be reported ; though they haye not 
heard the whole cauſe, and ſometimes bur a ſmall part 
of it. 

Great numerous bodies being ſometimes too ready ro di- 
vide into parties and fa&ions, as hath been ſeen roo often 
in that Long-Parliament, and fo conſequently endeavour. 
ing to heighten their own fide, have taken hold of, and 
created all occaſions and adyantages rhat might further it. 
Oftentimes the Younger tyring and wearying out the El. 
der, or more incurious Members by long $S ,and con- 
rinuing the firting of the Houſe long and late in the night, 
till it was grown thin, and by the out of it, of ſo 
many of the more Aged leſs ous Members, that 
the —— according to the deſtined and ſtrongly 

ted deſign, grew prevalent, 

To inftance no more (and happy had it been for theſe mi. 
ferable Kingdoms, that ir never could haye been inſtanced ) 
chat fatal great Declatation, or as the late bleſſed King and 
Martyr called it, the Appeal ro the People, hammet'd out 
that way, by wearying out ſo. many of the Members , by 
fitting ſo long, even all or the greateſt part of rhe night, 
may witnefle this to all poſterity : Which gaye occafion to 
ſome to call it a No&turnal Parliament, bur very appoſitely 
did Sir Benjamin Rudyard, one of thoſe ancient Members 
that was fo weatied ont , when one asked him what he 
thought of that Vote {> carried for that Declaration, ſo late 
in the night, or rather in the next morning ? anſwered, rhar 
it looked like the verdi& of a ſtarved Fury, 

Many other indire& wayes (rocall them no worſe) were 
uſed by intereſled parties in that Long Parliament, to com 
paſs their ends,much by ſurpriſes, when too many Members, 

either 
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either wearied out, as before ; or elſe gone out, ither 
irpleaſare or private concernments ; or thereupon abſent. 
ing taemſelyes from the Houle, then the Houſe being thin'd 

according to their defires, they eaſily gained the major 
of the ſufftcages, or elſe clap'd in early into the Houſe, whileſt 
the negligent party were in bed, or abſent their private 
bufines, negleQing the publick to which were called ; 
and fo carried it, and by ſuch like wayes contrived and effe&. 
ed their laboured ends, _ by their engines {o laid, to 
draw away many, whole company they would gladly haye 
been rid of, out of the Houſe, and to them ont when {o 
abſent, or to hinder them from coming in at all, Such may 
not improperly be called Parliament yes, or rather, as 
in that Long Parliament, when ſome of the Members impea- 
ched eleyen of their number, upon one of them in the charge 
inſt him they fixed the fligma of the Parkament-driver, and 

it made for them, imputed it to him for a crime. 

It would be yoluminous to reckon up the ſeveral ſpecies of 
the ſiniſter artitices and gins, which were then dexterouſly 
as'd in that Long Parliament, to promote unrighteous ends ; 

often by tumults, which were at the beſt of ſome fatious 
perſons clamours and menaces, as it were, to force away 
ebnadgtzaeratic poſe their deſigns. By 
Petitions too, which were buta kindof Tumults too in ano- 
ther dreſs, and moſt ſhamefully carried on and gained many 
times 3 whether we conſider the inconſiderab f the 
Petitioners, Oyſter-women, Barbers, School-boyes, (as in 
ſome Petitions againſt Biſhops ) if not others, as much if nor 
more contemptible : or whether we conſider the number of 
the Petitioners, many ſubſcribing them that knew nothing of 
the contents of the Petition, if not ſometimes giving power, 
with a ſtrange implicite faith, to cerrain men of their FaQi- 
on, to ſet rotheir to what Petitions ſoevyer their party 
ſhould frame ; the Petitions perhaps framed in London, and 
neyer ſent imo the Country,but thouſands of hands fent up in 
Schedules, to bone ature Og : 
if not alſo, which is much the ſame, ſome Petitions ſent up 
out of far diſtant remote parts from Londen, with very ne 
| P 
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Sands ſubſcribed, and che Petitions afrer they were come up 
to London altered, and yet the ſame hanils continued or ſer to 
it : Inforuch as in-the ume of that Long Parliament it was: 
at leaſt once obſerved; that ſome Petitions, or a Petition, 
with ſome thouſands of hands ſubſcribed, and coming from 
ſome parts remote from.London, and: brought into the Houſe 
of Commons, and there read in-the morning, took notice, be. 
ing mentioned in the body of the Petition, of ſome paſſages 
words ſpoken in the Houle the ing evening : where- 
one merrily asked, What notable Mercury had tha laſt 
wight ne from Tonaou qty — es 6 _— 
many hands in « night time, and brought back thither 
that morning ? no—_ own" bluſb, if char 
had been pothble ; y conld it have ſafundere ſavgminem, 
yaborem ; waar ademaf did wndere ſangumem, craorew : 
So common wes this ſtratagem of Petittoning grown, that ir 
gave om > 6+ wr. that Diſtich upon 
 aneofthe Back-doors leading to the Lords Houle, v7. 


ft xacuc renttaram fit mann. 
Tt was long before-che Remane would" publiſh 2 Lacy 2- 
wm 1973 17 aud horrid crimes, and 
Hiftocian gives the reaſon, Ne dwwnw projnbent, jubent 3 and 


ET 2 addils ad nbd wage 
A 
ofthis kind ; «9 YEE le 
were buried im- perpetual oblivion, no Topi 
wow eſcofctem xo nr 9 —_— 

: : to s it miphrbe 
time well ent, to raminarc EE hineferant 
CN Subatiat eingens 
m20n ,and His Majeſt ons inp and 
———Y thac of Aug.12. 1642. 

For jon of fuch obliquines , of tireing ont the 
dhcmabers, and furprifing of them ina thin Houte, (for as w 
that way of Petitions and. Tumnks,, tis w-be hoped it will. 

mot 
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'not be attempted again.) Some wiſhed this might haye 
been remedied, if thonght fir, by fixing a competent time for 
ſo many hours of che day to fit in, not to be exceeded but by 
conſent of the major part of the Houſes, to be conſtituted as 
hereafter followerh, 

That no Vote ſhould haye been paſſed in either Houſe, A comperene 
without a matter of two parts of three, or more, {as ſhould be _ 
agreed upon) of the Houſe heard the marter fully debated ; <p wn 
and that no matter to be debated ſhould be propounded till eycry debarcs 
ſach a number had been viſibly preſent in the Houſe, which 
_—_ at the firſt fight haye been eafily diſcerned, if the fears 
in the Houſe had been fo particularly diſpoſed, that without 
relling their particular number by the Clerks, or any other, 
it might have been known : which might have been cafily 
done thus : 

In the Houſe of Commons, each long ſeat in the upper. The manner 
moſt part thereof, down towards the door, to contain thi ken 
or forty partitions, or more or leſs, as the length of the ſeat (.,yeg; J 
will bear, ſo that in each partition there could but one man 
fit, and an order made which ſeat ſhould be firſt filled, and 
which next, and fo ſucceſſiyely one after another, and none to 

into the ſecond ſeat till the firſt were filled, nor into the 

ird rill the ſecond were filled, and foto the reſt in like man- 
ner, And to make ir at the firſt, yiew clear, the number of 
every partition in order to be in great legible figures ſet oyer 
the head of the perſon that fits in that ItION, AS I, 2. 3. 4+ 
&c. then it being known (being made fo plain arid ceafaig 
how many perſons each ſear, when filled, contained, asthi 
or forty, &c, each ſeat being to contain equal numbers, if 
that may be, atleaſt each ſear of the fide, fo many and each 
at the end, ſo many equally, Iris quickly determined, b 
ſeeing how many feats are filled, or how many are in fach 
ſeats : whether the number required to be at the foch 
Vote, be then there or not, The ſeats for Privy 
may, notwithſtanding this, be diſtin& and kept for them, and 
for Committees ſome ſuch courfe to be taken too, if need 
were, in a due proportion, | 
Ja the Lords Houſe ſuch diftin&ions of ſeats and paxtitions 
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cannot be conveniently ſo done, in of the requiſite 


priority of place there, which is otherwiſe ther- inthe Houſe. 


of Commons ; yet the competent number there, (that Houſe 
being not near 10 numerous as the Commons Houſe) which 
had need be as many in — as the Commons Houſe, 
might have been quickly and eafily diſcernable.. 

The number of forty. in the Commons Houſe,. and a much, 
lefle in the Lords Houle, though. by many accounted.to be a 
competent number to make up an Houſe ; we haye ſeen how 
upon defign ill uſe was made of it in the Long Parliament, 
which could not eaſily {perhaps not at all) have been done 
with ſo. great a number, To inſtance no more, the pitiful 
number of Peers preſent at the paſſing that pretended Ordi- 
nance for the late Lord Archbiſhop of Canterbury's death, may 
be thought on. 

Some adviſed, that it might have been conſidered, what 
Fees ſhould- have been. raken by the Officers of Parliament, 
Clerks, Serjeants, and other Officers : ſame then conceiving. 
them to have been very, high, 
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Touching new Laws, Declarations, Cc. tobe made, 
and old Laws. to be repealed and altered. 


have ſeen in that Long Parliament what ill con. 
ſtruCtions were made by ſome men of Precedents 
- in foregoing Parliaments, accounting what has 
been once done there, . quo jure, qua. mywria, right 
and good , and to be deduced into praQtice ; even thoſe 
ſtrange irregular aQts in the rumultuous times of Richard the 
ſecond, and Henry the fourth : nay, we have ſeen how Spen- 
ſers Treaſon, —— the perſon and office of the King, 
ſo declared to be Treaſon by A& of Parliament many ages 
ſince, even urged for right ; to inſtance no more, 
Some have adviſcd, that ſuch precedents, a&s and pro. 
ceedings ſhould have been examined,, and by publick Decla. 


ration 


wil 
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ration by A& of Parliament purged or aboliſhed, or decla- 


109 


And that, if but for that reaſon of preventing thac male As of Ob'i. 


conſtruQion of citing ill precedents for Law, that an inſpe- 
ion ſhould baye been made into the As of Amneſty and 
Oblivion, paſled in the firſt years of the Long Parliament,and 
alſo.that paſſed this laſt Parliament, We have ſeen, eſpeci- 
ally if we looked Northward, how ſoon after ſuch Acts of 
I Amneſty, the Delinquents (as though 

Cntiien ruſtified in their. Pres a__ fel _ 
into the ſame. 

And that there ſhould in-thoſe paſt (and due care be had 
for the ſame inthe future) baye been a ſpecification made of 
the crimes and offences intended there to have been pardo- 
ned and pur. into oblivion, leſt otherwiſe implicitely and in- 
ſenſibly might have been. taken not to be crimes, and 
Loyalty and Fidelity (tacitly at leaſt) accounted crimes, and 
ſo into t and example for the farure. 

And that the firſt Paragraphs in the late A& of Pardon, In. 
dempnity and Oblivion, might, if thought fix, be conſidered 
of ; where in the farſt place are par eAll and all manner 
of Treaſons, —_ of Treaſon, Mwrthers, Felowes aud Of- 

fences, crimes, Oc. counſelled, commanded, atted or done, ſince the 
firſt day of fanuary, 163 7. by any perſons before the 24. day of 
Zane, 1660, & 6c. by veriue or colour of any command, je yer, au- 
thority, commuſſio*, warrant or inſiruttons from. His Ma- 
jeſty King Charles, or His e Majeſty that now is. 

h there might be ſome obliquity, error or abuſe in 
the execution of Commiſſions from their Majeſties, yet ſome 
ſtumble at theſe expreſhons of Treaſons, Murther, &c, to be 
committed by Commiſſion from the King, as withour all 

ueſtion was committed by Commiſſions granted by others, 
and yer here they look like equal and eayen crimes :. which 
no loyal man can own; Ir neither hurts nor hinders the par- 
don, bt rather more ſtrengthens ir, chat the crimes pardoned 
are ſpecified: and ler the application be made onely to them 
thatare guilty of rhem, not to the guiltleſſe, and fuch as de- 


ſerve honour and reward, for that which ſome would ar 


leaſt. 


vions &s. 


Reſtirution of 
ſome goods 
where the pro» 
perry is not 


alrcicd. 


Notes touching Alteration 
leaſt imply to be criminal ; much lefle no ignominy or re- 
roach, 

Surely the Loyal that ated according to the known 
Laws, for ſo ating not His Majeſties pardon: Faci- 
#6 ques inquinat aquat. Sore men cannot think themſelyes 
cleared, except they can taint others guiltlefſe with the impu- 
tation at leaſt of theſe crimes, whereof they themſelves onely 
are culpable ; and it —_— whether their true mecan- 
ing be not, that they d have an Exculpation (a term we 
have more lately bad from the North) and even a pultificati- 
on from their known crimes, at leaſt to be accounted no " 
ter crimes, then the a&ions of thoſe that ated by the Kings 
authority, according to the known Laws of the Land, which 
they Coen, bur the contrary. 

It is obvious to every eye, how forme have ſweat to haye 
juſtified all the illegal Acts of the Long Parliament, Some 
make lirtle or nothing of the endeavours, that then were, to 
have killed the late King in Battel, bur onely of putting bim 
to death in cold bloud. 

And thar, if ht fic, that ſuch goods whereof the pro- 

y isnot al , as Houſhold-ſtuff, Plare, Furniture of 

» Pictures, Hangings, eminent Jewels,or ſuch like, plun- 
dered or taken away wrongfully, either by pretended Seque- 
ſtrations, ſpoil or otherwife, ſhould be reſtored to the ow- 
ners, or (in ſomecaſes) a juſt yalue repaid for them, with a 
juſt confideration to be had of the parties from whom they 
oy _ and of their aRtings ; and not to —_— 

o, in the view of the owners, perhaps purpoſely in iohr 
expoſed to ſuch publick view. This works — fl 
Majeſties pious intention, and that At of Oblivion ; it con- 
tinues, does not aboliſh, the of our former diviſions, 
— iled ſhall fee, _ — - NO 

s inthe pofſefſion of the ſpoiler ; whi poiled 
for want of them prh becndyts ferve, and ps the 
ſpoiler makes his wrelphoodoutof them, ifnor of pre- 

ment too, The Heathen Poet could fay of the Civil wars 


of Rome, 


Bella geri placun nulte: habitnra trimmphes. 


But 


of . ſome Laws. 
But ſurely this looks like « continued triumph after the 


Warre. 


Some have wiſhed that that motion in the laſt Parliament, Reparation to 
or Aſſembly, or Convention, that ended in December, 1660, P<r{ons ſpoy- 
made in the Lords Houſe, might be renewed, that the ſpoy- le 


led might at leaſt in ſome good mealure be repaired b 
fatpublick Tax made for that purpole, and bay ew 7 
tion to be bad of ſuch ſuffering ſpoyled perlons, that con. 
ſtant neyer-changing Loyalty may have ſome encourage- 
ment and comfort, beſides that of a good conſcience, 


Some have wiſhed that it might have beea by AR of Par- Touching the 
liament declared, if he fic, that the Long Parliament Long Parlia- 
(notwithſtanding that AQ for the continuing of it ill jc 


ſhould be diffelved by A of Parliament) was diflolyed or 
declared void and null, from ſuch a day a5 ſhould have been 


by advice of the Judges and learned in the Laws agreed 


And that alſo, if thought fit,. conſideration ſhould have 
been had particularly from what time that diflolution, an- 
ing or making void ſhould have commenced ; whether 
from the cime that His laze Majeſty was driven from the Par- 
liameat by tamults and riots ; which, as is knowa, ſome, if 
not many Members, eſpecially ofthe then Commons Houle, 


_ 


nObOTIONS. 
And alſo, if thonght &t, that if not fromthat time, yet 
from the time they voted to live and dye with the Earl of E/- 


, by them yored ro be their General againſt the King, and 
=o matter thoſe Members to leave the Houſe 


dean them. And whether that His Ma- 


jefty calling 


when they were in Arms againſt hin, (though pert; arr 


Proteftation tothe coarrary was centred in the 

eould wayes entitle thetnco4 lawful Parliangent ? 
And alfo 

aa of 


Parliamenc) that zook up Arms againſt the 
far from cauling to be ſupprefied, though. 
His Majeſty deſired it, that they were fer onby them ; as is- 


ing them atterwasds a Parliament, as they alledg-d,. 


, if thought fitting, rhat it ſhould have been by: 


nr 


Notes touching Alteration 


offending againſt 25 E. 3. in railing or bearing Arms, or 
maintaining them againit the King, ipſo fatto ceaſes to bea 
Member of Parliament, for that a Rebel and a Parliament- 
man are dovrele. 

And alſo, if thought fit, rhat the Judges of the Land, con- 
ſulting together, ſhould have declared (as they did in King 
2.awe, his time, in that caſe about Watſon and Clerk, the Semi- 
nary Prieſts,that the Kings Coronation was but a Ceremony, 
and that without it the King was a lete King) that thac 
Long Parliament was difiolved from fuch a day , as 

d have found by Law that it was difſolyed or annulled ; 
whether it was from the time of His late Majeſties expulſion 
from his Parliament, as before ; or from the time of yoting 
to live and dye with the Earl of Eſſex, or of their Votes of no 
further addreſſes to the King, who called them to conſult 
with him ; whether they did not then openly diffolye them- 
ſelyes, by refuſing to conſult with him ? or from his death, 
when they could conſult no more with him ? 

And alſo, if thought fit, that it ſhould have been ſo decla- 
red and enacted, that though the King had paſſed an AR, that 
the Parliament ſhould fit ull they were diflolyed by an AR 
of Parliament ; and that if it had been expreſſed that ir ſhould 
be ſo, notwithſtanding that His Majeſty ſhould dye in the 
interim ; yet ſuch an A& could not bind him nor his Succeſ- 
for, eſpecially when in that AR for continuing that Parlia- 
ment, till by ſuch A& it ſhould be diſſolved, there is no ſuch 
mention that it ſhould continue after his death that called 
it ; and that the King cannor be concerned, at leaſtwiſe con- 
cluded any wayes in any AR of Parliament, ro bis damage, 
prejudice or diminution of his Royal Prerogative or Autho 
rity, except at leaſt) he explicitely and freely conſent to it, 
& be ſpecially comprized and named in that AQto that pyr. 
poſe ; or whether he can though he fo conſent : it follow 
plainly, that if by taking up Arms, or bearing Arms a inſt 
the King, a Parliament-man ceaſes to be ſo, nor can fit any 
longer in the Houſe, . Then in that caſe none ought truly to 
be accounted ſecluded or excluded Members, but.onely 
that would uot then yote toliye and dye with the Earlof 


Efex, 


of ſome Laws. 


Ef: x,nor would affent to the raiſing of arms againſt theKing, 
bur thereupon left the Houſe, or were expelled thence either 
by the Votes of the reſt, or by menaces, juſt fear, that might 
incidere in conſtantem virum, or by tumultuous force : ſo that if 
the Parliament (if not by the reaſons aforeſaid, yet) at leaſt 
by the death of the King being diſſolved, as to think the con. 
trary is moſt yoid of reaſon or. truth ; if, I fay, it had not 
been ſo diſſolved, then thoſe ſecluded or excluded Members, 
they onely ought to bave been reſtored, and none of the reſt 
that acted againſt the King by taking up Arms againſt him, 
or ating apainſt him, ought to CES reſtored : Such of- 
fended againſt the AR of 25 E.z. railing Arms againſt the 
King, &c. counterfeiting or making a new Great Seal, &c. 
and their being Members of Parliament, being as before in- 
conliſtent ; and for the yoid places His Majeſty to iflue out 
Writs for free, legal and new.EleQions. 

And alſo, that the keeping of the Records in the Tower, 
ſhould be in the hands of a known truſty Loyaliſr, and none 
other, in regard of the danger of imbezelling or corrupting 
them, by any perſon of other principles not affe&ted to Mo- 

ical goyernment by Law eſtabliſhed, to the great da. 
mage of the King and his Subjects, 


nd alſo, that the Militia, and all Offices and places of The Milicia. 


truſt and concernment, for the peace and fafery of the King- 
dorms, and for the preyention of future Faction, Sedition and 
diſturbance of ſuch peace , and endangering ſuch fafery, 
ſhould be committed onely to the hands (and eſpecially for 
a competent ſpace of time, as by ſuch free and legal Parlia- 
ment, or by His Majeſty ſhall be agreed upon.) of known ex- 
perienc'd Loyaliſts, and not to any that may be reaſonably 
preſumed or ſuſpe&ted to be otherwiſe. That rule may ſom- 
times hold, and not be rejeted : Yu: ſemel eſt malus, ſemper 
preſumitur eſſe malus, preſertim in eodems genere delifti, 


And alſo, if thought fit, rhat the Oaths of Allegeance and Qaths of Alle- 
Supremacy, ſhould haye had ſome explanation, alteration or geance and 
emendation, eſpecially in that point of nor re/iſting the King. —_— 

Pp * 


In the ſecond Homily of Obedience, which book is conhir- 
med by A& of Parliament, it is there exprefled in rerminss, » 
Q_ t 


The reeping 
of cheRecocds 
in the Tower. 


in; 


Notes touching Alteration 


the DoRcine of che Church of Engl. char it is not lawful in any 
caſe to refiſt the King, That this ſnuld expreſly have been pur 
into theſeOaths,and thar all perſons wharſoever,which ace to 
take the Qaths of Allegeance or Supremacy, or that haye ta- 
ken them, may take them with ſuch emendations ; it bein 
too notorious what ſtrange interpretations have been oy 
of theſe Oaths, as tbat they were made onely againſt the Pa- 
pal power, and as though nothing elſe were to be refiſt- 
ed. Andin the beginning of the Rebellion in Scorland, the 
orthodox Divines of eAverdeen maintaining, according to 
that Doctrine of the Church of England, That in no caſe the 
King is to be reſiſted, and that ſo to do was contrary to Gods 
Word, and to the opinion and practice of the primitive Chri- 
ſtians : The other Divines, fomentors of that Rebellionex- 
preſly denied this, and alledyed that rhe reaſon why che pri- 
mitive Chriſtians reſiſted not, was becaule deeramt wits wires ; 
the very fame reaſon that Bellaywine gives for the ſame : fo 
well do theſe two Factions concur. Though by the Hiſtory of 
thoſe times it appears, and Tertwkian openly pleads it againlt 
the Emperor, that it was.not for want af ſtrength, for they 
had enough, bur that it was contrary to their contcience, gui- 
ded by Gods Word, fo to refift, And therefore why not mach 
need, that all perfons whatfocyer ſhould take this Oath, to 
declare their opinien in this point ? 


Robbery, the And allo, if thought ft, that the Law concerning Robbe- 


—_ be al- 24 ought to be in many caſes, and eſpecially for the firft of- 
rered, Cc 


nce, mitigated, and not made capital : but that reſtitution 
be made to the party robbed, and it the Robber be not able 
to do it, then to be forced ro work itout, Which courfe, 
ſome think, would probably more terrifie idle perſons that 
turn thieves, who had rather dye deſperately, then lead per- 
haps a long and weariſow lite, Hereby many may repent 
= amend, and do good ſervice to their King and Conntrey. 
The party robbed alſo hereby gets reſtitution, which ſeldom 
or never happens as the Law now is. Our Law (contrary to 
the practice in other parts of the Chriſtian world) hereby be- 
comes harder then the Levitical Eaws : Some have hereupon 
Gid, that the Goſpel, rhe Spiric killeth, and the Letter _ 
ife, 


of ſame Lair. | 
life, contrary to St, Pani, which ſeemeth ſomething Anti- 
Evangelical z The yoke of the Goſpel ſhould be eafie. 


INS 


And alfo, if thought ht, that none ſhould be condemned to Againſt con- 
dye upon a ſingle teltimeny, when there is no other kind of dewnarion 


proot by circumſtances, or violent or vehement preſumprti- 
ons, equivalent to a witneſs, that makes a kind of ſemuplena 
probanio at the leaſt, as in the Canon Law : In the month of two 
or three witneſſes every ſaying ſhall be confirmed, ſayes the Leviti- 
cal Law* which is repeated in the New Teſtament, and in a 
manner at leaſt is made Lex EvangeliJata. The Law-maker 
(Truth, Juſtice in the abſtract) could as well have faid, 7n ore 
wnins vel duorum teſtinm, as duorum vel trium, if he had thought 
it ſo fitting : and yet (as before) the Goſpel ſeems to pinch 
harder then the Law. To that Objection, That then many 
Malefactors would eſcape ; it may be anſwered, That ſecret 
things belong to the Lord, and to him they are to belefr, and 
that it is better ten Knaves ſhould eſcape, then one guiltleſs 
man ſhould be hanged, We have ſeen and heard, bow even 
in a manner miraculonſly God hath often reyealed murther 
and preat crimes, that we may ſuppoſe, that when ſuch crimes 
cannot be in the ordinary way deredted, it pleaſes God they 


ſhall be done extraordinarily, Many inſtances might be gi- 


ven of the fad conſequences, by putting to death upon 
teſtimony of a ſingle witnefle : Judge Forteſcue, in his book 
De ns legum Anghe, relates a paſſage about a Gentle- 
worth in Saribwry, = was put to death, even burntat a 
ſtake, for murdering her husband, and that ſentence given 
upon the teſtimony ofa ſingle witneſs, which witneſs not 
long after upon his death, yoluntarily and in a moſt penicent 
manner confeſſed, he had given falſe witneſs againſt that 
Gentlewoman, and that ſhe was no wayes guilty of that mur- 
ther for which ſhe was put to death: And Judge —_ 
there ſpeaking of the Judge that gave ſentence againſt her, 
hath theſe words, (as I take it, or to this effet, the book is 
not now by me) as they are there in the Latine verſion out of 
the Law-French ; Sepu iſte judex mihi faſſns eſt, quod nanquan 
in vita ſua animum ſuum ſuper hoc fatto purgaret. 
A notable inſtance this way (to relate no more, being nu- 
Q 2 merous 


upon a fingle 
teſtimony, 
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offending againſt 25 E. 3. in raiſing or bearing Arms, or 
maintaining them againit the King, ipſo fatto ceaſes to be a 
Member of Parliament, for that a Rebel and a Parliament- 
man are dovrele. 

And alſo, if thought fit, rhat the Judges of the Land, con- 
ſulting rogether, ſhould haye declared (as they did in King 
7 ame, bis time, in that caſe about Watſon and Clerk, the Semi- 
nary Pricſts,that the Kings Coronation was but a Ceremony, 
and that without it the _ was a complete King) that thac 
Long Parliament was difiolyed from luch a day , as they 
ſhould have found by Law that it was diflolyed or annulled ; 
whether it was from the time of His late Majeſties expulſion 
from his Parliament, as before ; or from the time of yoting 
to live and dye with the Earl of Eſſex, or of their Votes of no 
further addreſſes to the King, who called them to conſult 
with him ; whether they tid; not then openly diflolye them- 
ſelyes, by refuſing to conſult with him ? or from his death, 
when they could conſult no more with him ? 

And alſo, if thought fir, that it ſhould have been ſo decla- 
redandenadcted, that though the King had paſſed an AR; thar 
the Parliament ſhould fitull they were diffolyed by an A& 
of Parliament ; and that if it had been expreſſed that it ſhould 
be ſo, notwithſtanding that His Majeſty ſhould dye in the 
interim ; yet ſuch an A could not bind him nor his Succeſ- 
for, eſpecially when in that A& for continuing that Parlia- 
ment, till by ſuch A& it ſhould be diffolved, there is no ſuch 
mention that it ſhould continue after his death that called 
it ; and that the King cannor be concerned, at leaſtwiſe con- 
cluded any wayes in any A& of Parliament, to bis damage, 
prejudice or diminution of his Royal Prerogative or hacks: 
rity , except "at leaſt) he explicitely and freely conſent to it, 
& be ſpecially comprized and named in that ARto that pur. 
poſe ; or whether he can though he fo conſent : it follow 
plainly, that if by taking up Arms, or bearing Arms again 
the King, a Parliament-man ceaſes to be ſo, nor can F- any 
longer in the Houſe, Then in that caſe none ought truly to 
be accounted ſecluded or excluded Members, but.onely theſe 
that would uot then yote toliye and dye with the Earl of 


Efex, 


«S444 uh 


4817, 


of ſome Laws. 


Eſex,nor would afſent to the raiſing of arms againſt theKing, 
bur thereupon left the Houſe, or were expelled thence either 
by the Vorez of the reſt, or by menaces, juſt fear, that might 
mc! {re im conſl.onem virum, or by tumultuous force : fo that if 
the Parliament (if not by the reaſons afcreſaid, yet) at leaſt 
by the death of the King being diſſolved, as to think the con. 
trary is moſt yoid of reaſon or truth ; if, I (ay, it had nor 
been ſo diſſolved, then thoſe fecluded or excluded Members, 

they onely ought to have been reſtored, and none of the reſt 

that acted againſt the King by taking up Arms againſt him, 

or ating againſt him, oug tro a reſtored : Such of- 

fended againſt the AQ of 25 E.z. railing Arms againſt the 

King, &c. counterfeiting or making a new Great Seal, &c. 

and their being Members of Parliament, being as before in- 

conſiſtent ; and for the yoid places His Majeſty to iſſue out 

Writs for free, legal and new.EleQions. 


| ; . The teepi 
And alſo, that the keeping of the Records in the Tower, be or heron. 


ſhould be in the hands of a known truſty Loyaliſr, and none 
other, in regard of the danger of imbezelling or corrupting 
them, by any perſon of other principles not affe&ted to Mo- 
narchical goyernment by Law eſtabliſhed, to the great da. 
mage of the King and his Subjects, 


Andalſo, that the Militia, and all Offices and places of The Milicia. 


truſt and concernment, for the peace and ſafety of the King- 


doms, and for the prevention of future Faction, Sedition and 


diſturbance of ſuch peace, and endangering fuch —_ 
ſhould be committed onely to the hands (and eſpecially for 
a competent ſpace of time, as by ſuch free and legal Parlia- 
ment, or by His Majeſty ſhall be agreed upon) of known ex- 

rienc'd Loyaliſts, and not to any that may be reaſonably 
preſumed or ſuſpeed to be otherwiſe. That rule may ſom- 
times hold, and not be rejeted : 2m: ſemel eſt malus, ſemper 


preſumitur eſe malus, preſertim in eodem genere delitts, 
And alſo, if thought fit, that the Oaths of Allegeance and Qaths of Alle- 
Supremacy, ſhould have had ſome explanation, alteration or geance and 
emendation, _ in that point of not. re/iſting the King, Supremacy 
H 


In the ſecond Homily of Obedience, which book is confir-*! 
med by A& of Parliament, it is there exprefſed in rermin:s, as 


Q_ the 


Notes touching Alteration 


the DoRcine of che Church of Exgl. that it is not lawful in any 
caſe to re{iſt the King. That this ſnould expreſly have been pur 
into theſeOaths,and thar all perſons whacloever,which ace ro 
take the Qaths of Allegeance or Supremacy, or that haye ta- 
ken them, may take | ava with ſuch emendations ; it being 
too notorious what ſtrange interpretations have been made 
of theſe Oaths, as tbat they were made onely againſt the Pa- 
pal power, and as though nothing elfe were to be refilt- 
ed. Andin the beginning of the Rebellion in Scorland, the 
orthodox Divines of eAverdeen maintaining, according ro 
that Doctrine of the Church of England, That in no caſe the 
King is to be reliſted, and that fo to do was corary to Gods 
Word, and to the opinion and practice of the primitive Chri- 
{tians : The other Divines, fomentors of that Rebellion cx- 
preſly denied this, and alledyed that the reaſon why che pri- 
mitive Chriſtians reſiſted not, was becaule decrant uihts wires ; 
the very fame reaſon that B:{Lrywmne gives for the ſame : fo 
well do thele two Factions concur. Though by the Hiſtory of 
thoſe times it appears, and Tertwian openly pleads it againſt 
the Emperor, that it was not for want at ſtrength, tor they 
had enough, bur that it was contrary to their contcience, gui- 
ded by Gods Word, {o to refift, And therefore why not mach 
need, that all perſons whatfocyer ſhould take this Oath, to 
declare their opinicn in this point ? 


Robbery, the And allo, if thought fit, that the Law concerning Robbe- 
Law to be al- 24 ought ro be in many caſes, and eſpecially for the hcfr of- 
Cc 


rered, 


nce, mitigated, and not made capital : but that reſtitution 
be made to the party robbed, and it the Robber be nor able 
to do it, then to be forced ro work itoutr, Which courfe, 
{ome think, would probably more territie idle perſons that 
turn thieves, who had rather dye deſperately, then lcad per- 
haps along and weariſou: life, Hereby many may repent 
andamend, and do good ſervice to their King and Countrey, 
The party robbed alſo hereby gets reſtitution, which ſeldom 
or never happens as the Law now is. Our Law (contrary to 
the practice in other parts of the Chriſtian world) hereby be- 
comes harder then the Levitical Laws : Some have hereupon 
Gaid, that the Goſpel, rhe Spirit killeth, and the Letrer giveth 
d life, 
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life, contrary to St. Pax, which ſeemeth ſomething Anti. 
Evangelical z The yoke of the Goſpel ſhould be cake. 


ITS 


And alfo, if thought ht, that none ſhould be condemned to Againſt con- 
dye upon a fingle teltimeny, when there is no other kind of demnarion 


proof by circumſtances, or violent or vehement preſumprti- 
ons, equivalent to a witneſs, that makes a kind of ſemplena 
probatio at the leaſt, as in the Canon Law : In the month of two 
or three witneſſes every ſaying ſhall be confirmed, ſayes the Leviti- 
cal Law* which is repeated in the New Teſtament, and in a 
manner at leaſt is made Lex Evangeliyata. The Law-maker 
(Truth, Juſtice in the abſtract) could as well have ſaid, 7n ore 
wnins vel duorum teſtinm, a5 duorum vel trium, if he had thought 
it ſo fitting : and yet (as before) the Goſpel {ſeems to pinch 
harder then the Law. To that Objection, That then many 
Malefactors would eſcape ; it may be anſwered, That ſecret 
things belong to the Lord, and to him they are to belefr, and 
that it is better ten Knaves ſhould eſcape, then one guiltlels 
man ſhould be hanged. We have ſeen and heard, bow even 
in a manner miraculouſly God hath often revealed murther 
and preat crimes, that we may ſuppoſe, that when ſuch crimes 
cannot be in the ordinary way dete&ed, it pleaſes God they 


upon a fingle 


eeſtimony, 


ſhall be done extraordinarily, Many inſtances might be gi” 


yen of the fad conſequences, by putting to death upon t 
teſtimony of a fingle witnefle : Judge Forteſcue, in his book 
De laudibus legum Anghe, relates a paſſage about a Gentle- 
worm#th in Sarisbwry, =, was put to death, even burnt at a 
ſtake, for murdering her husband, and that ſentence given 
upon the teſtimony ofa ſingle witneſs, which witneſs not 
long after upon his death, yoluntarily and in a moſt penicent 
manner confeſſed, he had given falſe witneſs againſt that 
Gentlewoman, and that ſhe was no wayes guilty of that mur- 
ther for which ſhe was put to death : And Judge Forteſcue 
there ſpeaking of the Judge that gaye ſentence againſt her, 
hath theſe words, (as I take it, orto this effet, the book is 
not now by me) as they are there in the Latine verſion out of 
the Law-French ; Spin iſte judex mihi faſſus eſt, quod nanquam 

in vita ſua animum ſuum ſuper hoc fatto purgaret. 
A notable inſtance this way (to relate no more, being nu- 
Q 2 merous 
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merous, happened in London not many years fince, as 'tis cre. 
dibly reporzed : A young man, a Lawyers Clerk, made loye 
to a Gentlewomans Chamber-maid, and a fellow-ſervant of 
-the Chamber-maids, keeping company much with her, and 
the young man uſing alſo kind dalliance towards her,(he con- 
ccived that he loved her better then the Chamber-maid ; but 
afterwards perceiving ſhe was miſtaken, ſhe boyled with re- 
yenge againit him, and the Devil watching as a roaring Li- 
on whom he may deyour, inſtigated her to accuſ@ him of 
theft, that he had ſtoln from her Maſters houſe, and rak en a- 
way under his Cloak a Silyer Boll : Upon this bare ſingle 
teſlimony of hers the Jury found him guilty, he was condem- 
ned and dyed for it, Not long after the Chamber-maid, 
rieving tor the loſs of ber eſpouſed husband, ſeeing her fel- 
64 Ha Trunk or Box unlocked, lift up the Cover, and 
there ſaw that yery Boll, which ſhe very well knew, for 
which the young man was condemned and ſuffered ; ſhe calls 
up her etl who found it to be the ſame Boll, which ſhe, 
be ſhewing it to her, could nor deny ; upon this ſhe was pro- 
ſecuted, condemned and ſuffered death ; and the Chamber- 
maid fell mad with grief, and dyed: Andall this came from 
this judgment upon the teſtimony of a ſingle witneſle, 
Should any objea, That this might bappen upon the teſti. 
mony of rwoor more witneſſes : Ir is poſſible, but not ſo 
probable; andthe ſafe way is to follow the Rule afore-men- 
tioned, k 

In the caſe of Treaſon rwo witneſles are required, and ve- 
ry requiſite: and in other crimes, capital eſpecially when 
ito in many caſes that are not _ rwo witnefles are re. 
quired, why might ir not be reaſonably expeRted > though 
the atrociry. of Treaſon is bigs yer asto the perſon offend. 
ing and ſuffering the puniſhment by lofſe of life. is litle 
different, 

And alſo, if thought fitting, that Juries of life and death, 
as alſo in other Actions both criminal and civil, ſhould be 
conſidered of, and better Juries impanclled then often are ; 
and the Sheriff and Under-Sheriff, and other inferiour Ofi- 
cers power in impannelling ſuch Juries , be looked after, 
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49 5. per annwn, 45 is touched aboye, was inthe beginning of 
that Law or cuſtom of tryal by Juries, a good confiderable 
eſtate, and ſo the perſons probably more conſiderable and 
knowing. They anciently uſed to be twelye Knights,lo ſayes 
Sir Edward (ke in his Comment upon Litrletons Tenures, ci- 
ting Mr. Lambert, Many inſtances might be given of the 
ſtrange Verdicts =_ by ſome ſuch Jurics, out of their ig- 
norance,or wiltulneſs,or both; who oftentimes exprecſly deny 
to follow the Judges directions, but go quite contrary : bur 
I ſpare to inſtance them, in reverence to = Law under which 
I was born and live, and the practice thereof, both which 
eſpecially in moſt parts haves? are yery excellent, And we 
ſee what Pamphlets have been publiſhed by Zobn Lilburn, if 
not by others roo, affirming the power of = not as is 
commonly held, to be onely in marter of fact, but in matter 
of Law too ; and how they have controuled learned Judges 
in their Verdicts, and obſtinately carried it againſt them : and 
bow the meaning of that Axiom, Ex fatto jus oritwr, hath been 
extremely rack'd. The meaning of Legalis homo, to qualitie 
him to be of a Jury, is not, nor | was, meant to be 
onely a man of 4 5. per annw, but to be at leaſt in ſome good 
mealure in legibs peritns, as ſome are of opinion, and ſo as it 
werea kind of affiltant to the Judge. 

And alſo, if thought fitting, that new Laws ſhould be Ne, ! 
made upon emergencies and accidents, when they happen, « 
and are notorious and publickly known, be the crimes never *-v ©: 
{o heynous and horrid, Till x fm baye happened it may be 
thought fit, not to make a probibitory Law againſt them for 
the reaſon afore mentioned, Ne dum probibent, jubent. 

As namely of making Eunuches of men or women. Thar yy... 
caſe may be remembred of the Horſe-gelder in Noringham- Eur 
ſhire, that ſpayed a young woman : and being a caſ5 ous, 
the Judge could find it no more then a mi{demneanour. It 
hath been anciently forbidden by the Imperial Laws, and the 

uni.hment is capital. Cod. de Ewnuchis bib 4 tit.g.2.1 1. 

The ſtealing of a Winding-ſheet out of a Grave, 


That abominable baſenefſe of a woman and a Maſtiff.”'**_ © 


dog, not far from Temple-bar London, not many years lince 2: ,, 
if 4h; 
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if the Law be not plain cnough in that caſe, that it may be 


amended. 
Stealing of The itealing of men or women, girles or boyes, by thele 
men, &c. extraordinary thieves called Spirits, or others, to be carried 


into remote Plantations, where probably their Parents ſhall 
never hear of them, Shall we provide good Laws again!t the 
{tcaling of our Cattel an4 our Goods, and not of our Chil- 
dren 2 Such kind of Plagiaries have bcen more taken notice 
of in other parts, and ſeverely puniſhed, St, Pax!, 1 Tim.1.10. 
amongſt thoſe againſt whom the Laws are made, reckons uy 
the arfeanribice, Men-ſtealcrs. 

Agrinftdelayzs Andallo, if thought fitting, that a ſelect Committee ſhould 

in Couics be appointed to conſider ofthe dilatory proceedings in all 
Laws both Eccleſiaſtical and Temporal, delaying of juſtice 
being almoſt as bitter as injuſtice, and the promile is as well 
not to delay juſtice, as to do juſtice, Many inſtances might 
be given of dileves injuſtice, and perhaps none more then in 
actions upon the Writ of Formmedon, —_ where there are 
many Copartners, which I haye heard ſome Common Laws- 
yers complain of. 

Fees in all And alto that ſuch a ſelect Committee ſhould conſider of 

Court, Fees in all Courts, and to fix a ſettled rule for them, that one- 
ly ſuch may be taken as cannot juſtly be grievous to the Sub. 
ject, and yet may be ſufficient for the Ofhcers that receive 
them : due conſideration being had of their reſpective qua- 
lities, pains, charges, and all incidents and circumſtances 
concerning them ; and of the great rates of all commodities, 
raiſed excceding highly ſince the time that ſuch Fees were 
ſettled, eſpecially in Eccleſiaſtical Courts, 2z H.8$. this hath 
alwayes been a conſideration for the raiſing of Fees, 

\gainſt rhe And allo, if it ſhall be thought hting, that the praQice of 

24 x20” the Laws touching Non-admiſſion of witnefles to be fworn 


ng of witie!- 1,0n oath, in defence of the party proſecuted againſt by the 
ſes upon oath 


n the Defen- KIPg» ſhould be amended. And whether it ſcem not ſtrange 
dants defence, to lome, that A. B. being indicted at London, for killing C. D. 
at Barwick upon Tweed, in ſuch a place there, on ſuch a day, 
about ſuch time of the day; and rhe accuſed party endeayour- 
ing by the negative pregnant to defend aimlelf,would prove, 
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that that very day he was perhaps at St, «M-chrets Mount in 


Cornwal, about the ſame time of the day, and fo could not be 
then at Barwick , and he produces ſufhcient witnefles upon 

this, yet they mult not be examined upon oath ; and why 
ſhould che Jury rather believe witnefles without oath, then 
4, {worn witnefſcs,eſpecially when they hear no juſt exceptions 

againſt the ſworn witnetles ? which haply the Defenlant 

cannot ar leaft upon an inſtant give, perhaps h wing not heard 

of them, till the very time of their production 122inſt hicc: vr 

bis tryal ; and the cauſe being heard fo ſummariiy as is uſual, 
and fo exceeding ſmall time of detence given, that he cannot 
poſſibly enquire after them, to rctute their reſtimony by juſt 
| exceptions againlt them. The uſual an{wer is, Witneſies 

mult not be examined upon oath againlt the King, as though, 
it concerned not the King as much to {ave a gnilrle{s man, as 

to hang a guilty, It was accounted a good ſpeech of that Ro+ 

m.11 Emperor, that ſaid, « Mallem mnum ſervare crvem, quam 

decem occidere hoſtes. 

Andalfo, if ic be thought fitting, that witneſſes ſhould not 1grinſt the 
be examine, as uſually ; a are at our common tryals, both ex1minirion 
in civit and criminal cauſes, openly in the hearing of one ano. *f wiin-its in 
ther ; when it is to be feared hat it hath happened ſome. ©* TI 

. ' . n one ano her, 
tirnes, that the craftielt ——_ has becn pur on to {peak 
firſt, and he hath thereby givep aim dangeroutly to the reſt, 

Should any object that in fuch ſummary proceedings it 
cannot well he otherwiſe : May it not be anſwered, thar 'tis 
ro be feared there may be more haſte then good ſpeed ? and 
they might be examined privately and apart, not in the h-ar- 
ing of one another, even in ſuch ſummary cauſes, almoſt in as 
ſhort time, and according to the courle of the Civil Luw,that 
examines ſo apart ; rheir teſtimonies, when all taken, might 
be publiſhed, and ifneed be even in their own preſence, to 
confirm them vive voce. Dame!s hearing of the caule *twixt 
the rwo Elders and Sw7--me ſeems to be ſummary, and y+r le 
takes rhat courſe : had he not done fo, probably it had gone 
hard with S#zoum4 ; for it ſcarce can be ſuppoſed, bur if the 
two Elders had been examined in the hearing of one another, 
they would haye jumped in their reſtimony, and not yaricd; 

4s 
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as they did in the ſpecies of the Trees ; no doubt the latter 
would have concurred with the former. | 


And alſo, if it be though fir, that though the parties be ac- 


culed in the Kings behalt, as commonly they are in caſes of 


Extortion, or other crimes or oftences ; yet if upon the tra- 
verſe they defend themſelves, kand prove themſelves to be 
guiltleſs, they ſhould haye due reparation, both in point of 


reputation, and trouble, and charges, from che party that cau- 


ſed them to be ſo indicted ; otherwile 'tis very pothble and 
probable, eſpecially in point of ſuppoſed Extortion, for any 
man tov be undone, when one or many, malitious or ignorant 
men, or both, may ſo, and very often indi&t any man, who, 


though he prove himſelf never ſo guiltleſs, and that it is no 


gxtorcion but that the accuſcr was miſtaken, and that it pro- 


ceeded from his ignorance or malice, or both : yet he ſhall 
have no reparation, and it is well known that ſome fo indi&.- 
cd, could have proved themſelyes guiltleſs, but knowing it 
was very chargeable, and to have juſtified themſelves fo of. 
ten, as ſome malicious or ignorant men would have indicted 
them, would have quite ruined them in their fortunes ;. there. 
fore to preyent that, have betrayed their own innocence, con- 
feſled { was 1rd guilty of the accuſation, and paid the Fine 
or Mult, as many degrees eaſier : This is hard, (radelis ef 
(ob ipſi, qzu famam ſuam x. 7-76 what then, qui prodt ? May 
it not beenquired then, if it be not fitting, that both a more 
eaſe and le chargeable courſe might be taken upon the tra- 
verſe, and alſo that the guilcleſs accuſed party ſhould be duly 
repaired both in reputation , and in charges and trouble ? 
though I am not ſo rigid as to think upon a Lextalions, but in 
ſome few ſpecial caſes. 


That rt) « A& Alfo,ifir be. thought titting,that the Tenures and Privileges 
for abolith:ng raken away from His Majeſty,in thatAR of aboliſhing of the 


the Courc © 
Waris and 

Tenur:s may 
be repealev, 


Court of Wards, and the Wardſhips alſo ſhould bereſtored, 
(onely if any abuſes hare been crept in, in the execution, they 
may be regulated and amended) as that very able and moſt 
induſt-;ous Gentleman, Fabian Philipps Eſquire, hath learned- 
ly aad fully fer forth in that book of his on that ſubjeR, enti. 
tuled, Texenda, non tollenda, or the neceſſity of preſerving Te- 


nures 
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'Iures in capite, &c. and if it ſhould be thought fir ſtill ro con. 


tinue the abolition of Wardihips, &c. whether the Tenures 
notwithſtanding ſhould be continued ? and whether a fitter 


retribution to His Majeſty ſhould be made, then by Exciſe 
of Ale, &c. I need ſay no more of this, but ler Mr. Philipps 
book plead for it. 

And 


what they ſhould be ſold for,ſhould by indifferent and know. 
ing men be ſet down, conſidering the great hurt done by ſel. 
ling many commodities at unreaſonable rates, upon ſome ac- 
;ry Jour raits, in regard of ſome accidents of time, place or 
rſons ; and many impoſing upon the unskilful ne unwary 
nn very often, as is notorious, demanding more then dou. 
ble the price they will rake. In forreign parts, both upon 
books and other commodities, fitting rates are by Authority 
ſet down, whereby the ſeller may havea juſt gain, and the 
buyer not be over-reached. Certum quid is the great ſatisfa- 
&ion to the SubjeRs, as in Fees certain in all Courts, fo at 
leaſt in many commodities. 4 

Alſo, if it be thought fir, that in point of dignity and pre- 
cedency, a fixt certain plain rule might be ſer = ; which 
probably would take away much emulation and grudging, 
and quarrels oftentimes , amongſt many , if it were TS 
ly once determined : And amongſt others, if it were ſo deter. 
mined, who ſhould haye precedency, the eldeſt fon of him 
whoſe father was a Knight, and the fl Knight of the Fami- 
ly ; or the eldeſt ſon of him whoſe father was bur an Eſquire, 
but the eldeſt ſon of a Knight, Senior to the Knight, father of 
the former, or whoſe Grandfather or dire& Anceſtor from 
whom he is lineally deſcended, and is eldeſt fon and heir, was 
a Knight : the ſecond conceiving it is his right, in regard he 
iorhe direR deſcendant and heir to the Senior Knight, 

And that, if it ſhall be thought fitting, no perſon that bore 
Arms againſt the late King, or His Majeſty that now is, or 
had any pretended Commiſſion or Authority fo to do, ſhall 
own the Title of General, Lieutcnant General, Major Gene- 
ral, Commiſſary General, Colonel, Lieutenant Colonel, Ma- 

KR ors 


alſo, if it ſhall be thought fitting, that upon MANY Rates to be 

more commodities then are yet, the known rate and yalue of upon ſome 
Commodities 
for the ſale of 


racm, 


Abour digni- 
ty and prece- 


dency, 
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jor, Captain, Lieutenant, Cornet, Enſign, or any other Title, 
by reaſon of any ſuch pretended Commiſſion or Authority ; 
nor any perſon ſhall ſo call them by any ſuch Title under 
pain of a great Mul& rories quories to be inflicted, both upon 
the perſon that owns ſuch Title, and on the perſon that gives 
it, or fo calls them. Nemo ex delitto conſequitur beneficum ; 
and fo bad a cauſe ought not in any implicite manner to be 
approved ; and rightly conlidered, 'tis an infamy to the par. 
ties to be called fo. 
Againſt the And alſo, if it be thought fitting, tharin regard that many, 
AR of limitz- who took the Kings part in the late wars, could not have 
_ of oy '*"* their right of ſuing for their own juſt due debts, owing them 
m ome 28 and contracted either before the wars, or in the time of the 
wars, in the Courts of Juſtice then-in being ; fo that fax years 
were elapſed, according tothat AQ of 21 Jacobs I6, touchin 
limitation of ARions, and ſo phey are thereby. excluded ro 
their great impoyeriſhment. There ſkould be an abrogation 
or ſuſpenſion of that AR, ſo as to give remedy in this caſe, 
that the {poiled may have reparation or retribution ot juſtice, 
(it not reward) for his _ ty. 
Againſt mul- And alſo, if it be thought fit, that where Laws are doubt- 
riplicity of fully penned, they ma explained, and where there are 
— "pn mulriplicity of oma ane u——_— the ſame _ 
C :o& Ome li art ofa Statute, ſome enlarging and alter- 
i ing, ſo thar Aa meaning of the Statute becomes difficult 
and perplexed, that in ſuch caſes all the faid Scatures ſeveral 
{o concerning the fame ſubject, may be repealed, and one 
_ and clear Statute thereof to be made ; as namely theſe 
yeral Statutes in the Reigns _—_ 6. Queen Mas- 
ry, Queen Ehraberh, King fame;,and King Charles 1, touch- 
ing the prohibition of _— Fleſh in _ _ other __" 
dayes, and concerning Faſting-dayes,may be ſo repealed ay 
— void ; and _ Srature made, clearly and plainly to 
comprehend all that is neceſſary upon that ſubjeRt, 


Tawchmg 


'of ſome Laws. 
Touching Eccleſiaſtical Perſons , Courts 


and Cauſes. 


* their ProQors to fir in the Houſe of Commons, (if they 
deſired it) repreſenting the body of the Clergy, as they uſed 
to do till about the ſoxths time, or not long before, as 
it was then ufed, fince which time it hath been diſuſed. 
Some have affirmed, that a Clergy-man of competent tempo- 
ral eſtate, having in King Fames'; time been choſen Burgefle 
for a Corporation, was not ſuffered to fit there, nor a Clergy - 
man to ſay Prayers there, Nor will ſome yield they can yote 
to chaſe a Parliamenc.man, either in County or Borough : 
ſo little of repreſentation haye they ; and yet when ip Con- 
vocation they give the King Subndies, their grant muſt be 
confirmed by A&t of Parliament, Anciently fuch care was 
taken that Biſhops ſhould be preſent in Parliament, that in 
_ abſence their Chancellors were ſummoned to {it 


on of Monaſteries, the Biſhops had power to augment poor 
Vicaridges out of the Tithes of Impropriations, 1o they are 
now commonly called, though the trae name is Appropria- 
tions, the Tithes having been appropriated to ſome Mona- 
ſtery or Religious houſe or other, before the diſſolution, and 
after that falling into Lay-mens hands, who held them im- 
properly, living by the Altar and doing nothing there, 

the Nick-name of Impropriators and Impropriations, which 
now holds good ; ſuch is the tyranny of Cuſtom in this and 
many other caſes. Or if there were no —_ endowed, 
che Biſhops might endow one, nay, and goſofar as to leaye 
tothe Appropriator (which then was that_Religious houſe 
to which it was appropriated, who then thought themſelves 
as worthy to be kindly uſed, as a man would Gink ou Lay- 
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0 


Ome have wiſhed, ifit were thought fit, that now the The Clergies 
Lords Spiritual the Biſhops being reſtored to their Proftors um 
right im the Lords Houſe, that the Clergy ſhould bave - —— «_ 


Alſo, if it be _— ft, that whereas before the difſoluti- Abour aug- 


mentation of 


Vicaridges, 


ſals. 
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Impropriators can do now) not much more then a go. part of 


the Tithes, or thereabour. 


Againſt Mcn. ' It ſeems hard thar the Liy-Impropriator ſhould have a 


matter of 200. or 300 /. per annnm, or more, and the poor 
Vicar a matter of 20. Marks, or 20, Pounds, or thereabourt ; 
and hardeſt in Menſals, that is, as it was uſual, when a Reli- 
gious houle could procure from the Patron the right of Pre- 
{enration to-ſore Living near their Monaſtery, whither one 
of their Monaſtery a repair to officiate, and return home 
to his D'orter at night ; then they often procured theſe Li- 
vings from the Popes, to be annexed and appropriated to 
their Houſe, ad ſupportandans menſam, _—_— called Men- 
fals, the Cure to be ſo diſcharged by one of their Houſe, and 
no Vicaridge to be endowed, and all the Tirhes and profits to 
come to the Monaſtery. And thus it ſtood at their difſoln- 
tion, and ſuch ſmall care was taken, that ſo they came into 
Lay-mens hands, who allow them ſomething or nothing as 


they pleale, ſome inconfiderable ſmall Tirhes, or ſome pery | 


ſmall penſion of 5. or 6 /. per annwm,. or ſometimes fomt 
more or teſle. 

Near Market Towns and great Towns commonly were 
one or more Monaſteries ſcituared, and the Abbots and Pri- 
ors ordinarily got all or the molt of the Livings in ſuch 
Towns for Menſals, as before : {o that wee ſee | th at this 
day ſuch pittyful ſmall things as they are, and renwitater bene. 
ficiorum neceſſario ſequi:ur ignorantia clericorum : and in ſuch 
Market Towns to upp'y the Vicar cr Curate, Lecturers are 
taken in,and they mult live of the benevolence of the people, 
which is uſually, or at leaſt amongſt many of them more or 
lefſe, as the LeQturors preaching J_ them ; ſo he muſt hu. 
mour their fancies or taſt. And there mult be a LeQture-day 
commonly on the Market-day too, that the Countrey people 
coming hither may drink in his DoQrine ; which often. 
rimes has been very ſtrange, and what the conſeouence of this 
has been, we have ſadly felt of late years, being nor the leaſt 
cauſe of our miſeries ; God grant it may-be preyented for the 


ne 


furure, 
[t is alledged, that the power of the Biſhops in uſe and 
practice 
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praQice before the diffolation of Monaſteries for augmenta- 
tion and endowment of Vicaridges is taken away, theſe :m- 
propriations being turned into Lay-fees. Yer, I humbly 
conceive, (ſakvo mehore judicio) that the King had no more 
transferred upon him, then what the Abbors and Religious 
perſous had : 7Jemo dat quod non habet. Nemo plus juris m1 ali- 
um transferre poteſt, quan ipſe habuit. Res. juris. Nor was 
more transferred to the potleflors or their Anceſtors, then 
what the King had : It fo, then what was legally done in 
ſuch cales, b _b Biſhops before the difſolution-; why may 
it not now be done too? and yet ſome moderate remedy 
ſhould be found for the purchaſers, eſpecially thoſe that have 
{o long enjoyed them ; and the Biſhops, Deans and Chap- 
ters, and others, namely the — Lincoln, who had very 
many great Mannors taken from his Biſhoprick, which are 
at this day in Lay-mens hands, and a competency, ſuch as it 
is, made up to him, almoſt, altogether out of ſmall Impropri- 
ations, He and others ſhould be duly confidered, and not de- 


rrimented hereby, 

And alfo, if it ſhall be thought fit, that the bounds of Jn- Touching the 
riſdition Eccleſiaſtical and Temporal , may be clearly _— __— 
ſer down and fixed, to take yo all marter ot contention, ,;\ "we" ret 
that for want of it may ariſe ; ſo that probahly as few prohi- and Civil. 
birions as may be, need be ſued forth. But as they now are 
rwo Siſters, under one and the ſame Crown, ſo they may live 
peaceably and friendly for ever. 

And alfo, if it be thought htring, that whereas the Ordina- The Ordina- 
ry, according to Law and long prattice, hath diſtribuczed ri-s power a- 
portions to the widow and children upon Inteſtates goods, Dour > 7 names 
upon the Adminiſtrators piving up their Accompts to him, ,, _ _— 
for which they enter Bond upon their taking out of Letters 
of Adminiſtration, which ifribution and bonds, and bonds 
taken for performance of Wills, are by ſome excepred a. 
gainſt : thattharandall other juſt powers of the Ordinary 
may by A& be ratified, 

And alſo, if it ſhall be thought fitting, that for the quiet Agsiof con- 
and eaſe of the Countrey, and in regard ſometimes of the in- nt han 
convenience and diſorder in the execution of ——_—_ ——_— 
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Eccleſiaſtical, no peculiar Juriſdiiou, nor concurrency of 
Juriſdi&ion be ſuftered, (the parties that have Intereſt there- 
in to be otherwiſe fatished.) The inſtances of the inconvye- 
niences of ſuch peculiar and concurrent Juriſdition may be 
given, but I forbear leſt I might ſeem partial, 

All Wills, &c. Thatall Wills, Inventories, Bonds for Adminiftrations and 
proved at Lon- ACcomprts, and other proceedings touching them, which in 
don trom re- the late Uſurpation were out of all places brought to London, 
mote Coun- and no Record thereof in the County or Dioceſe, where the 
-=o Hear deceaſed dyed ; fb that the Subject is put to great trouble and 
into the ſeve- charge, ſending to London when he hath occa{ion to uſe any 
ral Countics. of them, and may be forced to ſuc at London when he would 

recover his right thereupon. 
Thar all ſuch Wills, Inventories, Bonds, Accompts, and 
——all other proceedings concerning the ſame, or true copies 
hereof, to be made valid and authentick by A& of Parlia- 
ment, be tran{mirred at the charge of the Regiſter at that 
time, into the Regiſtry of the Biſhop of that Dioceſe, where 
the party deceaſed dyed, or had his principal manſion or 
telling houſe at the time of his death, or rather in regard of 
the largenefle of ſome Biſhops Dioceſes , including man 
Archdeaconries and many Counties, they ſhould be to nas 
mitted into the reſpe&ive Regiſtries of every Archdeacon or 
Commitſſary of the ſaid Archdeaconry, and that every perſon 
concerned may ſue for their right thereupon before the Bi- 
ſhop of the Dioceſe or his Chancellor, or fuch Commiſlary 
or Archdeacon, or his Official. 

Daring the late troubles the Epiſcopal and Archidiaconal 
power having been de fatto aboliſhed or ſuppreſſed, the Sub- 
zets have been forced to their great charge and trouble, to 
prove all Wills, and take Adminiſtrations,&c., at London, be- 
fore Commiſſioners or pretended Judges there for proying of 
Wills, and gragng of Adminiſtrations, &c. 

Deg: ces of That the A of 32 #.8. aboutthe -— m—__ degrees of 

Marriage, Marriage, be by Act of Parliament exp ined. 

Trayrors Tharthe late Traytors Heads and Quarters, of the Murthe- 

heads, rers of our late Soyeraign, of blefſed memory, and the others, 

that are ſet upon wooden ſtakes, CITES 08 agen Ban 
pikes 
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pikes or ſtakes, as Piercy and Cate;by's Heads were upon the 
Parliament Houſe. 
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Touching the ſuppreſsing of all Books and Writings, 
publiſhed againſt the Regal Rights, or the 
Right of the Subjett. 
Ome have adyiſed, if it be thought fit, that a moſt Abour the fup- 
choice and able Committee be appointed to enquire af-. Preflion of ſe. 
er all Books and Writings whatſoever , which have ditous books. 
ſpoke againſt the Regal Right, or the Right of the Sub- 
je& ; that they may, as many as can be gor, either be purged 
or burnt, and declared againſt by Authority, and not remain 


as apt fuel for a new flame, but be buried as far as can be in \ 
ual oblivion. And _—_ in the frſt place, as moſt [ 
ilent, thoſe Tracts that have been writ about that ridicu- / 


contradiction in adjetts of the two Houles coordination 
with the King the Monarch, when, as before is ſpecihed, 
the King is the Head, the Lords Spiritual and Temporal, and 
the Commons, the three Eſtates, by ſeveral Acts of Parlia- 
ment ſpecified, Lippis  ronſoribus notum : yet urged for de- 
hgns miſchieyous ninety, as we bave le. 
As alſo that trayterous diſtin&tion of the Spenſers, 'twixt $2euſers Tres. 
the Kings Perſon and Othce, by two Acts of GC —_ de- fon. 
clared Treaſon ; yet in theſe late times maintained by too- 
many. 
Goodwin book for the juſtificacion of the murther of the late Goxdwintbook 
King, and many other of that kind, ).ſifying che 
Mr. Bucks book of Richard the third, wherein be ſeems to _ of the 
impugne the right of che King from the daughter of King "_ 
Edward the fourth, wife to King Henry the ſeventh, too rauch Mr-Buchr book 
leaning to , if not affirming chad the thirds right, by of Richard 3. 
chat monſtrous Act of Parliament that illegitimates Edward 
the fourrhs iſſue. 
lo Sir Edward Cooks book cntituled, The third pert of & 
Inſti. 
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S'r Edw.cooks 1#/ficmtes of the Law of England, concerning High Treaſen, and 

Writings, other Pleas of the (rown, 1658. Printed at London by AM. Fle- 
ſher for W. Leeand D. Pakeman, $. Le Roy, pag. 7. he puts it 
down there for Law upon the Statute of 25 E. 3.c. 2. De 
proditionbus, That if Treaſon be commuted agamſt a K mg de 
facto, and non de jure, and after the King de jure comerh to the 
Crown, he ſhall puniſh the Treaſon done to the K mg de facto, and 
a Pardon granted by a King de jure, that is not alſo de facto, 1s 
void. 

Strange would haye been the conſequence of this, if Crom- 
well had been made King, as ſome detired, and a loyal man 
ſhould have killed him in order to the reſtitution of the true 
King de jxre, our dread Soveraign King Charles the ſecond : 
Or ſhould a loyal man for the ſame end have killed him, 
though be had but { & de facto, non de jure) the title of Pro- 
rector, how far would that have extended by the words in the 
ſame. may be.confidered, where he fayes, that Statute of 
E.z. isro be underſtood of a King regnant, and as follows 
there, and as he ſayes moſt truly, a Queen _ is within 
theſe words, Neſtre Seignewr le Roy ; for ſhe hath the Office 
ofa King. So perhaps itdeſeryes to be examined, whether 
ſome of note I power, in the time of Crommwells Uſurpation, 
did not affirm that Cromwell was within theſe words, Noſtre 
Seioneny le Roy. 

n regard Sir Edward Cooks Writings are by n_ held in 
high repute, and ſome haye not ſtuck ro ſtyle him the Oracle 
of the Law ; therefore his Writings require to be more ſtrict- 
ly looked into, and that if any errors be found therein, they 
may be detected and expunged, as being more dangerous, 
then in other mens Writings not of ſo great repute : Corruprio 
optimi eſt peſſima. 

Illegal and Allo it was adviſed, ifit ſhall be thought fir, that ſuch 
ſcdiczous ſpee- Speeches as have been publickly made by any Judges or no- 
ches, ted Lawyers upon the Bench, or in any publick Aﬀſemblies, 
| againſt the Regal or Subjects Right, or the Law of Nations, 
which may give juſt offence to our Neighbours, may be ta- 
ken notice of, and publickly declared againſt : Such us thar, 
when that Act of 25 E.3z. was alledged, ts juſtife (5 m__ 
Ultur- 
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Uſurpation, and that Seignesr le Roy in that Statute included 
Cromwell the uſurping Protector. And that ſpeech of a great 
Lawyer at the tryal of the Portugal Ambaſſadors brother, 
when it wasalledged that he was by the Law of Nations to 
be ſent back cam poſtulars to his Malter the King of Porragal, 
to be by him puniſhed for his offence commirted here, and 

that that Commiſhon for —_ him here, without the con- 

ſent of the Portuga! An;batſador, was the firſt Commiſſion 

that ever was granted here to try any Ambaſſador or his fer- 

yant, without the Ambaſſadors conſent. Even the Biſhop of 
Roſs, Ambaſſador from «Af ary Queen of Scotland, though 

ſhe was de fatto depoſed, or forced to renounce the Crown 

there ; when he had commirred a great offence, yet was one- 

ly diſmiſs'd, and not further queſtioned. Burt to all this and 

much more that Lawyer replied, What have we to do with the 

Law of N ations, if it be contrary to the Law of England ? One 

pretended afterwards to excuſe him, and that he ſpoke bur 

according to the words in the Statute of 21 H.$.21. where it 

is ſaid, We are free from any ſubjettion to any mans Laws, but 

onely to ſuch as have been deviſed, made and ordeined within this 

Reals for the wealth of the ſame, &c. which words are inten- 

ded againſt the Papal Ulurpation impoſing Laws upon us. 


As alfo, if it be thought fitting, that that Preface to the The illegal 
Propoſitions fent by the Houſe to the late King at the Ifle of Preface tothe 


Wight, which ſeem to ſtrike ar, if not to take away the Kings 


Propokirions 
At = Ifle of 


Negative voice in Parliament, expreſly contrary to many ,,; ,. 


Acts of Parliament, the Kings moſt known Prerogative, and 
the moſt known Cuſtom and Law of the Land ; be declared 
illegal and derogatory w His Majelties Prerogative, and 
juſt right. 


As alfo, ifirt ſhall be thought fitting, that the tranſlation 


of the Greek word vavgsyFoas in Rom.13.1. to higher powers, cranflation of 
altered to the ſupreme powers ; for ſo vayixerl;, x Pet.2.1 3, ſome words, 


is tranſlated, whether to the King as ſupreme. The two Houſes, 
and Powers inferior many degrees to them, have by ſome 

been interpreted to be meant by _—_ powers, and ſtrange- 
- ly hath it been wreſted, if not exclulive of the King, 


As alſo, if it ſtall be thought fitting, that thar expreſſion 
S about 
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Illegal De- bout the time of His Majeſties coming over, in one of the 
clarazioa, Declarations or Remonſtrances, that Government was by 

the King, Lords and Commons ; being derogatory to His Ma- 
jeſties Prerogative and Legiſlative power, and the Govern- 
ment being in him radically, and but derivatively and ſubor- 
dinately in any others, for and under him : Therefore to be 
conſidered of, altered and amended. 

ThePriating» As allo, if it ſhall be thoupht fr, that the Preſſe be careful. 

preſs. ly looked into, that no {editious Books or Pamphlets be yen- 

ted, ro poylon the people, orto confirm any in their bad 
principles. The want of this care hath grown into a great 
Seminary of miſchief, which if _— but our ſad experi- 
ence of it, ſhould make us more wary for the future. 

A body of the Asallſo, if it ſhall be rhoughr fit, that (according as was 

_ to b2 begun by the late Lord Chancellor, the Lord Viſcount St.Al- 

_ banes, which as 'tis ſaid King James put him upon) a Body of 
the Laws ſhould be digeſted and compiled, and then by au- 
thority of Parliament be ratified, 


Further touching Eccleſiaſtical matters. 


Eeclefiaſtical The Eccleſiaſtical Courts proceeding according to His 
Courts ro be Majeſties Eccleſiaſtical Laws, fitting under the ſame Crown 
m_— of Re- ith all other Laws, ſome adviſe, if it ſhall be thought tic, 
p that to all intents and purpoſes of Law they ould be Courts 

of Record, as well as any other Courts, 
Reading rhe By *be Statute 31 Ebz.c.12. the Incumbent is to read the 
Articles of Articles of Religion within two moneths after his InduQi- 
Religion. on: and 'tis faid, ſome have not raken Induction art all, be- 
cauſe they would not read the Articles. Had the Statute li- 
mited it within that time after Inſtitution, it had met with 

that fallacy, 
ton aid. the form for Private Baptiſm, when the child privately 
yN- Cnr baptiſed is afterwards brought ro the Church to haye the 
Baptiſm, = Baptiſm publiſhed, at the receiving the child then into the 
tion there is no —_— whether in the pri- 
yate Baptiſme it had been figned with the ſign of the Crofe, 
(as commonly, if not altogether they are not ;) neither So. 
; [4 
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there any mention then at the publiſhing of the Bapriſtne, of 
ſo Gigning it. And it hath book found, that ſome perſons 
have pretended weaknefle in the Infant, when it was not ſo, 
—_—_— the ſigning of it with the Crofle, 

T 


being no Law that allowes private Churching of Churching of 
women, it is wiſhed it might be alwayes publick in the women pri- 
Church, and with a Yail : and if within the moneth the wo. Y***!y- 


man bemot able to come to Church, to defer it till the reco- 


yery of her health. 


In Cathedral and Collegiare Churches uſually one of the x hing Ab- 
Singing-men (though in orders) gives the Abſolution, and | — 


the Bleffing at the end of Service ; which ſome wiſh might 
be done by the Biſhop if gon or Dean, or ſome Dignita- 
ry, or more eminent perſon preſent, 

And that the Anthems and other parts of the Service,which 
ate performed ſinging, or in a ſizging tone, may be made 
more intelligible to all the Auditors ; who many of them are 
ſcandalized by the contrary, which might be helped by ſome 
ſmall alteration in the compolure : fo that (as ſometimes was 

ractiſed, and that without any hinderance to the harmony ) 

{t one of the Singing-men to declare out of what Chapter 
and Verſes, or part he Scripture, that Anthem is taken ; or 
what Hymn or Spiritual Song it is : and then immediately 


. before the ſinging each Verſe, with a clear audible yoice to 


read it, This would help much, bur the beſt way were, thar 
the Singing-men and Choriſters -were = exactly to ling 
moſt articulately , clearly and glainly, and not ro drown the 
words in their mouths that they cannot be underſtood ; but 
openly and diſtintly ſound forth _ ſyllable, that they 
pigs be as well or better under{tood, then when they onely 
read them, And this hath been molt commendably = by 
ſome expert Artiſts that way, and might by all : Mr, John 
Froſt, late Weſiminſter, and one of the 
Gentlemen of His Majeſties Chappel Royal, gave a moſt 
clear and moſt deleryedly worthy to be imitated precedent 
hereof ; then whom never any man read more plain and clear, 
and yet what he ſung was (if poſſible) more plain and clear 
then what he read. 
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By the Statute for the tryal De E xcommunicato capiendo, the 
—— gs. Aug perſon excommunicate is to be | wag in his Pariſh 
communicates Church, which ſometimes the Miniſter refuſes, or there is no 


capiendo. Miniſter : In which caſe 'tis wiſhed it might ſerye ro have it 
fixed upon the Church dore upon the Lords day, or a copy 
left at his dwelling houſe, and the forty dayes to conumence- 
from that time, 


WLIM 
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